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IN THE 


United States Court of Appeals 

for the District of Columbia. 

April Term, 1942. 


No. 8335. 


GRIFFITH-CONSUMERS COMPANY, A CORPORA¬ 
TION, Appellant, 

v. 

ALICE MURRAY NOONAN, ALSO KNOWN AS MRS. 
JOHN J. NOONAN, AND LOUISE NOONAN MILLER, 
AS TRUSTEES OF THE ESTATE OF JOHN J. 
NOONAN, DECEASED, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an action which was brought bv appellant in the 
United States District Court for the District of Columbia to 
recover the sum of $1,483 from appellees. The District 
Court had jurisdiction under Sec. 11-306 of the Code of 
Laws for the District of Columbia (1940 ed.) (Act of Feb. 
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27,1877, 19 Stat. 253, ch. 69, § 2). This Court has jurisdic- ^ 

tion to review the judgment under Sec. 17-101 of the Code 
of Laws for the District of Columbia (1940 ed.) (Act of 
Mar. 3, 1901, 31 Stat. 1225, ch. 854, § 226). 

The pleading necessary to show the existence of juris- 
i diction is the Complaint (Appellant’s appendix 1, 2). 

STATEMENT OF THE CASE. 

v 

Appellant sued appellees for the sum of $1,483, the bal¬ 
ance due under a contract entered into between the parties 
for the sale by appellant to appellees of one “Spencer M-7-8 
Magazine Feed Boiler”, and the installation of said boiler 
in premises owned by appellees, known as 608-10 Ninth 
Street, N. W., in the District of Columbia (Appellant’s ap¬ 
pendix pp. 23, 24, 25,26). 

Appellees admitted the execution of the contract, the 
contract price, and the amount paid thereon (Appellant’s 
i appendix p. 10). Appellees alleged that the balance due 
was offset by appellant’s fraudulent representations and 
breach of warranty. Appellees counterclaimed in the sum 
i of $2,000 for damages (Appellant’s appendix pp. 2, 3, 4.) 

Testimony at the trial showed that appellees leased the 
major portion of the premises to Gilbert System Hotels, 

Inc., under a lease for ten years commenced September 1, 

1938, retaining the portion known as the Little Theatre; 
that, under the terms of said lease, tenant furnished heat to 
the entire premises, appellees having been required to in¬ 
stall a new heating plant (Appellant’s appendix pp. 27, 28); 
that, prior to the installation of the boiler, it was found that 
the chimney on the premises was not large enough. (Appel¬ 
lant’s appendix p. 11); that it was suggested by the manu- < 

facturer of the boiler that an extension of fifteen feet be 
made to the chimney (Appellant’s appendix p. 11); that, 
after the extension was made and the boiler started in op¬ 
eration, it was found that the chimney, due to its age, leaked 
and the boiler did not receive sufficient draft (Appellant’s 
appendix p. 12); that, as a result of insufficient draft, the 


boiler did not work properly during the first winter of 1938- 
1939; that, in order to correct this condition, it became 
necessary to install a vacuum draft fan, which was done at 
the expense of appellant and with the consent of appellees; 
that this installation was made in April, 1939 (Appellant’s 
appendix pp. 12, 13, 14); that, at the time of the installa¬ 
tion of the vacuum draft fan, appellant wrote a letter to 
appellees, stating that under normal weather conditions the 
boiler should not consume more than an average of five- 
eighths tons of coal per day during the heating season (Ap¬ 
pellant’s appendix pp. 28, 29, 30); that appellant sold coal 
to appellees’ tenant during the first heating season; that, 
at the close of said heating season, appellant, although un¬ 
der no legal obligation to appellees’ tenant, made an ad¬ 
justment on the balance due to it for coal, said adjustment 
being in the amount of $391 and being based on the differ¬ 
ence between the actual consumption and consumption at 
the rate of five-eighths tons per day during the heating sea¬ 
son (Appellant’s appendix pp. 14, 15); that since the in¬ 
stallation of said fan, the boiler has operated satisfactorily 
(Appellant’s appendix p. 15); that, during the ensuing 
winter of 1939-1940, which was an extremely; severe winter, 
the boiler furnished adequate heat, except on three minor 
occasions (Appellant’s appendix pp. 15, 16, 17); that the 
boiler was and is in constant use by appellees; that appel¬ 
lees’ tenant has paid its rent to appellees since the incep¬ 
tion of the lease (Appellant’s appendix p. 17); that appel¬ 
lees proved no damages to themselves arising from the sale 
and installation of the boiler. 

After trial, the District Court entered judgment for ap¬ 
pellees on the complaint of appellant, and entered judgment 
for appellant on appellees’ counterclaim. (Appellant’s ap¬ 
pendix pp. 6, 7). 
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STATEMENT OF POINTS. 

1. The District Court erred in admitting testimony as to 
alleged representations made by appellant. 

2. The District Court erred in finding, as a matter of 
i law, that there was an implied warranty that the boiler 
1 would be reasonably fit for the purposes for which it was 

intended. 

3. The District Court erred in entering judgment for ap¬ 
pellees on appellant’s complaint, for the following rea¬ 
sons: 

A. There was no proof of any warranty by the appellant, 
express or implied. 

B. There was no proof that appellees relied upon appel¬ 
lant’s skill, knowledge and judgment. 

C. There was no proof that the boiler did not adequately 

i and completely heat the building. 

D. There was no proof of any damage suffered by appel¬ 
lees. 

SUMMARY OF ARGUMENT. 

Appellant’s position is that it sold to appellees one 
i “Spencer M-7-8 Magazine Feed Boiler” under a contract 
which contained no warranties, and none can be added by 
parol evidence. 

There were no implied warranties as the contract was for 
the sale of a specified article under its patent or trade name. 
In any event, appellees did not rely on appellant’s skill and 
knowledge, but consulted with other skilled persons before 
entering into the contract. 

Assuming there were an implied warranty that the boiler 
should be reasonably fit for the particular purpose required, 
appellant contends that there was no evidence that the 
boiler failed to comply with such implied warranty—in 
i other words, if there were an implied warranty, there was 
no breach thereof. 
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Assuming further that there were an implied warranty 
and a breach thereof, appellant contends that there was no 
evidence that appellees sustained any damage by reason of 
such breach, and that a judgment for appellees on appel¬ 
lant ’s complaint was improper. 

ARGUMENT. 


I. 

The Contract Contained No Express Warranties and None 
Can Be Added by Parol Evidence. 

The contract (Appellant’s appendix pp. 23, 24) is brief 
and unambiguous. It contains no warranties. The specifi¬ 
cations attached thereto (Appellant’s appendix pp. 25, 26) 
likewise are brief and unambiguous and contain no war¬ 
ranties. 

It is well settled that express warranties cannot he added 
to a written contract by parol evidence, and that such evi¬ 
dence is inadmissible. 

Kinney v. McNabb, 44 App. D. C. 340. ' 

“That the previous negotiations between the parties 
became merged in the instrument cannot be gainsaid. 
Where the terms of a contract have been reduced to 
writing and signed by the parties, neither party can 
abandon the instrument and resort to the verbal nego¬ 
tiations which were preliminary to its execution, since 
all previous negotiations and verbal statements are 
merged and excluded when the parties assent to a writ¬ 
ten instrument as expressing the agreement.” 

Boston Consolidated Gas Co. v. Folsom, 237 Mass. 

565,130 N. E. 197. 

Suit for purchase price. Cross-suit for tort—false 
representations. 

“In the first action, defendant offered evidence of 
conversations had between himself and plaintiff’s agent 
and certain letters written by the parties respecting 
representations made by the plaintiff before the writ- 
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ten agreement was signed. This evidence was rightly 
excluded. The vmtten agreement shows on its face 
that it is complete and unambiguous. It cannot be 
varied or controlled by parol evidence. It merged all 
previous negotiations and stipulations, whether written 
or oral, and cannot be altered by an earlier or contem¬ 
poraneous warranty respecting the cost of operation of 
the boiler. 

“No express warranty appears in the contract and 
none can be imported into it by the introduction of parol 
evidence. If a warranty such as the defendant claims 
■were intended, it should have been inserted in the con¬ 
tract. The evidence show’s that the defendant obtained 
exactly w’hat he contracted for—a gas-fired steam 
boiler, installed and equipped as the contract provided. 
There Avas no stipulation in the agreement that it could 
be operated economically, or w’ould furnish any definite 
amount of heat or that it could be operated for a fixed 
sum. Nor was there an implied warranty that it was 
fitted and suitable for the purpose for which it was in¬ 
stalled.” 

Bennett v. Piscitello, 19 N. Y. S. (2d) 777 aff’d 285 
N. Y. 584, 33 N. E. (2d) 251: 

Plaintiff made a written proposal to defendant to in¬ 
stall an oil burner in defendant’s factory, on the re¬ 
verse of which proposal was a fuel analysis showing 
how’ much oil w’ould be burned to produce the heat that 
had been produced by the coal-burning equipment form- 
erlv used. 

w 

“The contract was in w’riting and it contained all the 
elements of a binding agreement. The contract has not 
been attacked either for fraud, or insufficiency. Both 
parties stood upon the contract, as w’ritten, at the trial. 
The contract contained no language from which the in¬ 
ference of an express warranty in respect to fuel con¬ 
sumption might be drawn. An express warranty can 
neither be engrafted upon such a contract nor its terms 
altered by parol evidence. 

“The defendant had the burden of proving the exist¬ 
ence of an express warranty in respect to oil consump¬ 
tion. They failed to carry the burden.” 


Court of Appeals—Per Curiam—“Judgment af¬ 
firmed with costs on the ground that there is no evi¬ 
dence of breach of warranty.” 

Blecher v. Schmidt, 211 Iowa 1063, 235 N. W. 34. 

“The written contract contains no warranty, and it 
is a well-recognized rule that where the written con¬ 
tract of sale contains no warranty, or expresses the 
warranty that is given by the vendor, parol evidence is 
not admissible to prove the existence of a warranty ir. 
the former case or to extend it in the latter by infer¬ 
ence or implication.” 

Sterling Midland Coal Co. v. Great Lakes Coal & 
Coke Co., 334 Ill. 281,165 N. E. 793. 

“While it is the general rule, in construing a con¬ 
tract, that it is proper for the Court to take into con¬ 
sideration the surrounding circumstances, this does noj; 
give to either party the right to establish by oral evi¬ 
dence a different contract from that expressed in the 
written agreement. All conversations and parol agree¬ 
ments between the parties prior to the making of their 
written agreement are merged in the writing, and can¬ 
not be proved for the purpose of changing the contract 
or showing an intention different from that expressed. 
If a written contract purports on its face to be a com¬ 
plete expression of the whole agreement, it is to be 
presumed that the parties introduced into it every ma¬ 
terial item and term, and parol evidence is not admis¬ 
sible to add another term to the agreement about which 
the contract is silent.” 

Northwestern Blaugas Co. v. Guild, 169 Wise. 98,171 
N. W. 662. 

“The Court permitted evidence of certain repre- 
4 sentations made by the agent to defendant at or before 
the signing of the contract which it is claimed amounted 
to a warranty, of which defendant can avail themselves 
in this case. Under familiar principles of law, no ex¬ 
press or oral warranty made prior to the written con¬ 
tract can be shown, and the evidence should not havjj 
been admitted.” 
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n. 

The Contract Contained No Implied Warranty. 

The contract (Appellant’s appendix pp. 23, 24) contem¬ 
plates the sale of one “Spencer M-7-8 Magazine Feed 
Boiler”. Mr. Kugle, Chief Engineer of the Division of 
Smoke Regulation and Boiler Inspection for the District of 
Columbia, testified that the Spencer boiler is a standard, 
recognized boiler of a very excellent type and that there are 
probably a couple of hundred in use in the District of Co¬ 
lumbia (Appellant’s appendix pp. 10,11,12). 

The contract provided for the sale of a specified article 
under its patent and trade name, and, under the provisions 
of Sec. 28-1115 of the Code of Laws for the District of Co¬ 
lumbia (1940 ed.) (Act of Mar. 17, 1937, 50 Stat. 32, ch. 43, 
§ 15), there are no implied warranties as to the article’s fit¬ 
ness for any particular purpose. 

“Implied warranties of quality. Subject to the pro¬ 
visions of this act and of any statute in that behalf, 
there is no implied warranty or condition as to the qual¬ 
ity or fitness for any particular purpose of goods sup¬ 
plied under a contract to sell or a sale, except as fol¬ 
lows : 

“(4) In the case of a contract to sell or a sale of a 
specified article under its patent or other trade name, 
there is no implied warranty as to its fitness for any 
particular purpose.” 

Appellees contend that the sale was not covered by the 
foregoing Code section, but by sub-section (1) thereof, read¬ 
ing as follows: 

“(1) Where the buyer, expressly or by implication, 
makes known to the seller the particular purpose ioi 
which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment (whether 
he be the grower or manufacturer or not), there is an 
implied warranty that the goods shall be reasonably fit 
for such purpose.” 
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The contract did not contain an implied warranty as pro¬ 
vided by sub-section (1), as no reliance was placed on ap¬ 
pellant’s skill or judgment by the appellees. The testimony 
of Mrs. Miller, one of the appellees, show that before signing 
the contract and after her conversations with appellant’s 
agent, Lutz, she consulted Mr. Kugle, Chief Engineer of the 
Division of Smoke Regulation and Boiler Inspection for the 
District of Columbia, and Mr. Hayes, a licensed plumber 
and steamfitter, experienced in heating and radiation mat¬ 
ters. Hayes was an employee of appellees’ tenant, in 
charge of maintenance for tenant’s chain of hotels. The un¬ 
disputed testimony discloses that Mrs. Miller did not enterj 
into the contract until after the equipment had been ap 
proved by Hayes (Appellant’s appendix pp. 17,18,19). 

It cannot be said, therefore, that appellees relied on ap¬ 
pellant’s skill and judgment—they relied on their own inde-| 
pendent investigation and on the approval by their tenant’sj 
maintenance man before agreeing to purchase the boiler] 
This definitely removes the instant case from the scope ol 
sub-section (1), Sec. 28-1115 of the Code of Laws for thq 
District of Columbia (1940 ed.) (Act of Mar. 17, 1937, 5(|> 
Stat. 32, ch. 43, § 15), supra. 

There is a divergence of opinion among the State Courts! 
where the facts bring a case within the scope of both subL 
sections (1) and (4), as to which controls. Both are codifi¬ 
cations of the common-law rules. The United States Su¬ 
preme Court, in the case of Seitz v. Brewers’ Refrigerating 
Machine Company , 141 U. S. 510, 12 S. Ct. 46, 35 L. ed. 83^, 
decided prior to the enactment of the Uniform Sales Act;, 
held that there was no implied warranty. 

In the Seitz case, supra , there was a very simple contract 
w.herebv Seitz agreed to purchase a “No. 2 size refrigerat¬ 
ing machiie as constructed by Brewers”. The manufac¬ 
turer knew that Seitz intended to use the machine for the 
purpose of cooling his brewery to a certain temperature, 
which he haJ done in the past through the use of ice. The 
machine was installed and Seitz claimed that it did not main- 
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tain the required temperature. Suit was filed for the bal¬ 
ance of the purchase price, and a finding was had in favor 
of the seller. Seitz endeavored to prove an express war¬ 
ranty by parol that the machine would have a certain capac¬ 
ity and would be capable of doing certain work. The Court 
refused to acknowledge the existence of an express war¬ 
ranty, stating that the contract was complete upon its face, 
unambiguous and definite, and that proof of a parol war¬ 
ranty w’as inadmissible. Purchaser then endeavored to de¬ 
fend on the ground that there w’as an implied warranty aris¬ 
ing from the nature of the transaction that the machine 
should be reasonably fit to accomplish the purposes in¬ 
tended. The Court refused to find an implied warranty, 
stating: 

“The rule involved is, that where a manufacturer 
contracts to supply an article which he manufactures, 
to be applied to a particular purpose, so that the buyer 
necessarily trusts to the judgment of the manufacturer, 
the law’ implies a promise or undertaking on his part 
that the article so manufactured and sold by him for a 
specific purpose, and to be used in a particular w’ay, is 
reasonably fit and proper for the purpose for which he 
professes to make it, and for which it is known to be 
required, but it is also the rule, as expressed in the text¬ 
books and sustained by authority that where a know’n, 
described and definite article is ordered of a manufac¬ 
turer, although it is stated by the purchaser to be re¬ 
quired for a particular purpose, still, if the knowm, de¬ 
scribed and definite thing be actually supplied, there is 
no w*arranty that it shall answer the particular purpose 
intended by the buyer. 

“In the case at bar the machine purchased was spe- 
cificallv designated in the contract, and the machine so 
designated w r as delivered, put up, and put in operation 
in the brewery. The only implication in regard J\<? it 
w’as that it w’ould perform the w’ork the described ma¬ 
chine was made to do, and it is not contended that there 
w’as any failure in such performance.” 

This is the identical situation in the present case. The 
contract contained no express warranties and t;here could be 

I 
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no implied warranties since there was a sale of a specified 
article under its patent or other trade name. The only obli¬ 
gation that appellant had was to furnish a “Spencer M-7-8 
Magazine Feed Boiler”, which it did. 

The rule in Maryland was stated most recently in the case 
of May Oil Burner Corporation v. Hunger , 159 Md. 605,152 
All. 552. Mrs. Munger was the owner of two apartment 
houses in which she desired oil burners installed in the ex¬ 
isting furnaces. Plaintiff entered into a contract with her 
for the sale of two “Quiet May Automatic Oil Burners”. 
Defendant claimed that the burners did not operate satis¬ 
factorily and defended a suit for the purchase price on the 
ground that there was a breach of an implied warranty of 
the fitness for the purpose intended. The Court found for 
the plaintiff, and, after citing the identical provisions of the 
Maryland Sales Act, said: 

“And it has been held that the ‘trade name’, re¬ 
ferred to in subsection (4), is the name given to a par¬ 
ticular article by its producer. ‘Quiet May Automatic 
Oil Burner’ was such a name, and therefore by force of 
the act there was no implied warranty of its fitness for 
any particular purpose.” 

III. 

If There Were a Warranty, There Was No Breach Thereof. 

The implied warranty which appellees contend was in 
force was that the boiler would be reasonably fit for the par¬ 
ticular purpose for which it was required. The boiler was 
required to heat the premises—that was its purpose, and 
that it did. 

It was conceded at trial, and is now conceded, that the 
boiler did not properly heat the premises during the first 
winter of 1938-1939 (Appellant’s appendix pp. 11, 15). 
Appellant did everything possible to remedy the situation 
and finally, at its own expense, installed an electric vacuum 
draft fan, during the spring of 1939 (Appellant’s appendix 
pp. 12,13,14). The boiler has been in continuous operation 







in the premises since its installation and was in use during 
the past heating season. Appellant sold coal to appellees’ 
tenant, and, at the end of the first winter’s operation, appel¬ 
lant allowed said tenant a credit of $391, as an adjustment 
for the unsatisfactory operation of the boiler (Appellant’s 
appendix pp. 14,15). 

There was no specific evidence as to unsatisfactory opera¬ 
tion of the boiler after the installation of the electric draft 
fan. The only testimony that was offered was about nebu¬ 
lous complaints of patrons of the hotel or of the theatre. 
There was no specific testimony offered as to the tempera¬ 
tures in the various parts of the buildings or as to what 
caused the complaints—whether they were due to defects in 
the installation or to faulty operation of the boiler by ten¬ 
ant’s agents. The only definite evidence as to lack of heat 
was given by Stephens, furnaceman for appellees’ tenant. 
He stated that during the winter of 1939-1940 (one of the 
most severe winters ever experienced in the District of Co¬ 
lumbia), there were three occasions when there was a lack of 
heat in the theatre. Of the three occasions, he recalled the 
circumstances surrounding two of them, but as to the third 
he did not remember anvthing. He testified further that on 
occasions the theatre became so hot that it was necessary to 
turn on the air-conditioning equipment to cool it off—that 
this was due to the failure of a thermostat in the theatre, 
which was not a part of appellant’s installation (Appel¬ 
lant’s appendix pp. 15,16,17). 

There was no testimony that the lack of heat was due to 
the boiler; in fact, there is no testimony as to what caused 
the lack of heat. It must be remembered that appellant did 
not install a complete heating system in the premises. It 
merely installed a boiler which it attached to existing pipes 
and radiators. To say that the complaints were caused by 
defects in the boiler would be sheer supposition. No one tes¬ 
tified as to what caused the lack of heat. It could very well 
have been that the old heating pipes and radiators, for which 
appellant is not responsible, did not function properly. 
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Analyses of the combustible content of clinkers and ashes 
from the boiler were made on March 13, 1940, and May 10, 
1940, by a qualified analytical chemist. Combustible matter 
in the clinkers was .26 per cent by weight, and in the ashes 
10.08 per cent by weight (Appellant’s appendix pp. 19, 20). 
Burnside, a qualified combustion engineer, testified that 
these percentages were good (Appellant’s appendix p. 20). 

The findings of fact made by the District Court deal al¬ 
most entirely with the inadequacy of the chimney (Appel¬ 
lant’s appendix pp. 7, 8, 9). Although the chimney was not 
the size required by the District of Columbia regulations, 
before the boiler was installed, at the suggestion of the 
boiler manufacturer, the chimney was raised by an exten¬ 
sion of fifteen feet, and a permit for its installation was 
issued by the District of Columbia authorities. (Appel¬ 
lant’s appendix pp. 10, 11.) This extension, it was felt by 
all concerned, would provide adequate draft for the boiler. 
Probably due to the age of the building and chimney, the 
chimney leaked and did not provide sufficient draft for the 
boiler. In order to rectify this situation, and to provide 
sufficient draft, appellant, at its own expense and with ap¬ 
pellee’s consent, installed the electric vacuum draft fan in 
April, 1939. The purpose of the fan was to create an arti¬ 
ficial draft to remedy the inadequate draft created by the 
chimney (Appellant’s appendix pp. 12,13,14). This it did. 

Vicchiarelli, service engineer for the boiler manufacturer, 
testified that the vacuum draft fan would take the place of 
the chimney to make it operate as it should. “It takes the 
place of the chimney” (Appellant’s appendix p. 21). “The 
boiler operated properly after the induced draft fan was in¬ 
stalled. There was nothing wrong with the boiler” (Ap¬ 
pellant’s appendix p. 21). 

Thus, we have a situation where the only testimony as to 
breach of warranty related to “complaints”. No one tes¬ 
tified that the premises could not be heated beyond a cer¬ 
tain temperature. No one testified that the heating pipes 
and radiators were in good operating condition. No one 
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i testified as to what caused the lack of heat on those vague 
and indefinite occasions when there were complaints. In 
fact, there is no evidence to show that there was a breach ' V 

of any warranty. ^ 

IV. 

i If There Were a Warranty and Breach Thereof, Appellees 
Sustained No Damage Therefrom. 

The measure of damages for breach of warranty is as 
stated in Sec. 2S-1507 (6) (7) of the Code of Laws for the 
District of Columbia (1940 ed.) (Act of Mar. 17, 1937; 50 
Stat. 45, ch. 43, § 69): 

,A 

“The measure of damages for breach of warranty 
is the loss directly and naturally resulting in the ordi- * 

nary course of events, from the breach of warranty. t 

“In the case of breach of warranty of quality, such 
1 loss, in the absence of special circumstances showing 
proximate damage of a greater amount, is the differ¬ 
ence between the value of the goods at the time of de¬ 
livery to the buyer and the value they would have had 
if they had answered to the warranty.” 

The alleged warranty in this case was a warranty of 
quality. Sec. 28-1115, supra. 

There is not a scintilla of evidence in the record as to the 
value of the boiler at the time it was installed; as to the 
value of the boiler if it had answered to the alleged war- 
ranty; as to the cost of making the boiler answer to the al- 
1 leged warranty (Appellant’s appendix p. 6). The Court 4 

cannot speculate as to these items—there must be proof. 

Without such proof, the finding must be for appellant. 

Ulrich v. Galveston-Seehurg Electric Piano Co., 199 < 

S. W. 310 (Texas Civil Appeals—1917) 

Suit by purchaser of a piano for damages amounting 
to balance of purchase price, for breach of warranty. 

Finding for seller. 

1 ‘ But even if it could be said that there was evidence 
tending to show a warranty and the breach of it, then « 


i 
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there was no evidence upon which a trial court could 
have predicated a judgment allowing plaintiff dam| 
ages, or by which they could have been measured, beL 
cause there was no proof tending to show the differi 
ence between the value of the instrument delivered and 
that called for by the alleged contract, or that it was 
without any value; or tending to show any item oJ* 
damage suffered by him.” 

West Virginia Coal and Coke Corp. v. Kokomo Scmir 
tary Pottery Corp., 106 Ind. App. 267, 21 N. E. 
(2d) 442. 

Plaintiff sold and delivered nineteen cars of coal to 
defendant. Trial court found that plaintiff knew tha'; 
coal was to be used by defendant for purpose of firing 
pottery kilns; that the coal delivered was inferior to 
that contracted for; that if the coal had been as coni 
tracted for, it would have been worth the contract price 
of $2,149.26; that the coal as delivered was wortl^ 
$1,291.87; that the plaintiff should have judgment for 
the difference. Judgment reversed on appeal. 

“In cases where recovery is sought by way of count 
terclaim because of breach of warranty in the article 
sold, it is necessary that the evidence prove the vaW 
of the article delivered, as well as its value had it been 
as warranted. The warranty pleaded and relied upon 
by appellee was one as to the quality of the coal pur¬ 
chased for a particular use. In the case of Hege V. 
Newson , 96 Ind. 426, our Supreme Court, in discussing 
this question said ‘It is well settled that the measure 
of damages for a breach of warranty as to the quality r 
of a chattel sold is the difference between the actual 
value of the article at the time of sale and the value it 
would have had if it had been as waranted, and that 
the buyer need not return or offer to return the article 
in order to sustain an action for the breach of warranty, 
or to set it up as a defense or as a counter-claim in aiji 
action for the recovery of the price’. There was, how¬ 
ever, at the time of the sale here involved a statute of 
this State in effect, which relates to a breach of warl- 
ranty by a seller, and which provides that—‘In the 
case of breach of warranty of quality, such loss, in the 
absence of special circumstances showing proximate 
damage of a greater amount, is the difference between 
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the value of the goods at the time of delivery to the 
buyer and the value they would have had if they had 
answered to the warranty’. Under this statute, the 
same kind of proof as to value is still required as was 
prior to its enactment. 

“With the above requirements of the law as to the 
nature of proof required in cases of this character in 
mind, we have carefully read the evidence. It shows 
without dispute that appellant sold and delivered to 
appellee nineteen carloads of coal, totalling approxi¬ 
mately 1033 tons, the contract price for which was 
$2149.46; that this coal was received by appellee at its 
plant at Kokomo, and, all, except about 100 tons there¬ 
of, was used in firing boilers in the plant. Considering 
only the evidence favorable to appellee, \re find evi¬ 
dence to sustain the findings of facts as stated in 
findings numbered 1, 2, 3 and 4 of said special finding 
of facts (contract, delivery, seller’s knowledge of spe¬ 
cific purpose, inferior quality). As to that part of the 
finding numbered 5, which states that the coal actu¬ 
ally delivered was worth $1291.87, we fail to find any 
evidence to sustain it. True, there is evidence as to 
the value of Indiana coal for a ‘general purpose coal’, 
but such evidence does not furnish a proper basis from 
which the value of the coal involved can be deter¬ 
mined.” 

Moline Plow Co. v. Wilson, 74 Okla. 89, 176 Pac. 970 

Suit for balance due on purchase price of a grain 
binder. Counterclaim for breach of warranty of fitness 
for purpose intended. Finding for defendant on coun¬ 
terclaim, reversed by Supreme Court. 

Oklahoma Sales Act contains provisions similar to 
those in effect in District of Columbia. 

“The record in this case nowhere shows what the 
binder was worth, if anything, at the time it is alleged 
to have been delivered to the defendant, nor is there 
any evidence in the record whatever which shows, or 
tends to show, what it would have been worth if it had 
been as warranted. 

“In the case of Spaulding v. Cooksey, 34 Okla. 790, 
127 Pac. 414, the Court said—‘Measured by this rule, 
defendant was not entitled to recover anything on his 
cross-petition under the evidence in this case, as there is 


a total failure to prove damages as required by this sec¬ 
tion of the statute.’ 

‘‘In the case of Hay Press Co. v. Williams, 51 Okla. 
6, 151 Pac. 570, this Court said—‘There was evidence 
of the purchase price of the machine. No other evi¬ 
dence of the actual value of the machinery as warranted 
was introduced, and under the rule advanced in Burgess 
v. Felix, 48 Okla. 193,140 Pac. 1180, the purchase price 
will be regarded as such value; but there is a total fail¬ 
ure of evidence as to the actual value of the property. 
# * * Before the defendant in this action would be 
entitled to a recovery, it would be necessary for him to 
prove the difference between the actual value of the 
goods and what the value would have been if the goods 
had been as warranted’. 

“Upon the trial of a case for the breach of a war¬ 
ranty of fitness for a particular purpose, it is necessary 
to prove the value of the property with its infirmity 
and also its value if it had been as warranted, * * * 
and, in the absence of such proof, the purchase price 
is prima facie its value as warranted.” 

There was no evidence of any damage to appellees, and 
in the face of a specific finding relating to the dismissal of 
the counterclaim that “there is no evidence of substantial 
damages presented” (Appellant’s appendix p. 9), the 
Court, in denying a judgment to appellant, in fact awarded 
damages to the appellees in the sum of $1,483, or more than 
one-half of the contract price. Such a judgment is support¬ 
able only on the theory that appellees were damaged. If the 
evidence of damage was insufficient to authorize a judgment 
on the counterclaim, it was likewise insufficient to authorize 
judgment against appellant for the unpaid balance of the 
contract price. 

Further, appellees proved no special circumstances show¬ 
ing proximate damage in any amount. Appellees leased the 
premises to Gilbert System Hotels, Inc., for a period of ten 
years from September 1, 1938 (Appellant’s appendix pp. 
27, 28), tenant furnishing heat. If there were an excessive 
coal consumption, which is denied by appellant and no proof 
thereof was introduced by appellees, appellees paid no part 
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thereof and are in no way liable therefor. Appellees’ ten¬ 
ant has paid the rent specified under the lease since its 
inception, and all rent is current (Appellant’s appendix p. 
17). The cost of all repairs, changes and improvements on 
the boiler have been borne by appellant (Appellant’s ap¬ 
pendix p. 14), and appellees have paid nothing except on 
account of the contract price. 

The Court apparently realized that appellees had intro¬ 
duced no evidence as to damage, since, in the memorandum 
by the Court filed on February 27, 1942 (Appellant’s ap¬ 
pendix p. 6), almost three months after the trial, the Court 
staled that “as no evidence was submitted relative to the 
cost of such changes (as are necessary to make the instal¬ 
lation conform to the warranty), the Court suggests that 
counsel agree on a date certain for hearing re same”. A 
date was agreed upon, but appellees announced that they 
did not care to offer any further evidence and did not offer 
any. It must be assumed, therefore, that they did not do so 
because they could not do so—that there was no evidence 
which could be introduced since there was nothing that was 
necessary to be done to the boiler to make it operate prop¬ 
erly—it was operating properly. 

Respectfully submitted, 

Seug C. Brez. 

Southern Building, 
Washington, D. C. 

Colm.vx Brez Steix, 
Shoreham Building, 
Washington, D. C„ 
Attorneys For Appellant. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

Atril Term, 1942. 


No. 8335. 


GRIFFITH-CONSUMERS COMPANY, A CORPORA¬ 
TION, Appellant, 

v. 

ALICE MURRAY NOONAN, ALSO KNOWN AS MRS 
JOHN J. NOONAN, AND LOUISE NOONAN MILLER 
AS TRUSTEES OF THE ESTATE OF JOHN J 
NOONAN, DECEASED, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia 


APPENDIX TO BRIEF FOR APPELLANT. 


Endorsed: Filed Jul 10 1940 Charles E. Stewart, Clerk. 

1 Complaint for Damages Arising from Breach 

of Contract 

1. Plaintiff is a corporation organized and existing und^r 
and by virtue of the laws of the State of Delaware, having 
its principal place of business in the District of Columbija. 
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The defendants are residents of the District of Columbia. 
The amount in controversy exceeds, exclusive of costs and 
interest, the sum of One Thousand Dollars ($1,000). 

2. On or about the 26th day of September, 1938, plaintiff 
and defendants entered into an agreement in writing, a copy 
of which is hereto annexed as Exhibit A. 

1 3. On or about the 4th day of October, 1938, plaintiff and 
defendants entered into a further agreement in writing, a 
copy of which is hereto annexed as Exhibit B. 

4. That the plaintiff has furnished the materials 

2 and performed the services provided for under said 
agreements. 

5. That the total amount due by the defendants to the 
plaintiff under said agreements was Two Thousand Eight 
Hundred & Thirty-three Dollars ($2,833), of which amount 
they have paid One Thousand Three Hundred & Fifty Dol¬ 
lars ($1,350), leaving a balance due the plaintiff by the de¬ 
fendants of One Thousand Four Hundred Eighty-three Dol¬ 
lars ($1,483). 

Wherefore, plaintiff demands judgment against the defen¬ 
dants in the sum of One Thousand Four Hundred & Eisrhtv- 
three Dollars ($1,4S3), and costs. 

COLMAN BREZ STEIN 
1139 Shoreham Building 
806 - 15th Street, N. W. 
Washington, D. C. 

TOBRINER, GRAHAM, BREZ 
& TOBRINER 

By SELIG C. BREZ 

1421 H Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiff 

5 Answer of Trustees to the Complaint 

The defendants, Alice M. Noonan and Louise Noonan 
Miller, as trustees of the Estate of John J. Noonan, de- 
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ceased, in answer to the complaint filed herein, state as fol¬ 
lows : 

1. They admit the allegations contained in Paragraph one 
of the Complaint. 

2. They admit the allegations contained in Paragraph 
two of the Complaint. 

3. They admit the allegations contained in Paragraph 
three of the Complaint. 

4. They deny the allegations contained in Paragraph four 
of the Complaint and further answering said Paragraph 
state as follows: That when said boiler was installed in 608- 
610 9th Street, N. W., plaintiff made certain representations 
and warranties in regard to said boiler in that it guaran¬ 
teed that said boiler would completely heat said building; 
that it would be necessary for the fire to be cleaned and 
looked after but once a dav bv an attendant; that the coal 
would burn into a soft ash, making little waste and easy 
removal; and that under normal conditions the boiler would 
consume five-eights of a ton of coal a day, averaging 138.75 
a winter. 

That all of said representations so made were false, and 
were fraudulently made for the purpose of inducing said 
defendants to enter into said agreement. That by 
6 reason of said boiler failing to operate as guaranteed 
and by reason of said misrepresentations, defen¬ 
dants as trustees, have been damaged in the sum of $2000 
representing the failure of the boiler to heat the premises 
properly and the use of excess coal in the winters of 1938- 
1939 and 1939-1940 and will continued to be damaged in the 
future because of said misrepresentations. 

Further answering Paragraph four defendants say that 
they have requested said plaintiff to remove the boiler and 
its equipment from the said premises so that they may be 
able to have installed a heating plant that will properly 
heat said building but this the plaintiff has refused to do. 

5. The defendants admit that the contract price under; 



4 


both agreements was $2833.00 but deny that there is any 
balance due on said agreement. 

Further answering defendants say that they have been 
damaged far in excess of the $1483.00 balance alleged to be 
due because of said misrepresentations and that relying on 
the representations of the plaintiff in guaranteeing said 
boiler to heat the building properly and not to use an ex¬ 
cess amount of coal, to wit, five-eights of a ton a day, did 
enter into a lease with the Gilbert Hotel System, Inc. for 
ten years and in conjunction with said contract of lease to 
the Gilbert Hotel System, Inc. guaranteed that said boiler 
would heat the premises leased in a proper manner. That 
said boiler having failed to operate in a proper manner and 
having failed to heat the premises properly, the tenant, Gil¬ 
bert Hotel System, Inc., has threatened to move unless a new 
heating system is installed in said premises. That removal 
of the heating system installed by plaintiff together with 
the installation of another heating system will entail great 
expense and damages to these defendants as trustees. 

Wherefore the Premises Consider, defendants pray that 
the complaint filed herein be dismissed and ask the court 
for damages against the plaintiff in the sum of $2000.00 in¬ 
curred by the defendants since the boiler was installed by 
plaintiff. 

MARTIN F. O’DONOGHUE 
THOMAS X. DUNN 
Tower Building 
Attorneys for the Defendants. 

Service of copy acknowledged this 3rd August 1040. 

COLMAN BREZ STEIN 


Filed 


Aug 10 1940 


Charles E. Stewart, 


Endorsed: 

Clerk. 

Reply of Plaintiff 

The plaintiff, Griffith-Consumers Company, in reply to 
the cou nterc lrrrm fi5 s ed herein, states as follows: 

It denies that when said boiler was installed in 608-10 9th 
Street, N. W. it made certain representations and warrant¬ 
ies in regard to said boiler in that it guaranteed that said( 
boiler would completely heat said building. It denies that 
it made certain representations and warranties in that it 
guaranteed that it would be necessary for the fire to be 
cleaned and looked after but once a day by an attendant. 
It denies that it made certain representations and warran¬ 
ties in that it guaranteed that the coal would burn into sof 
ash, making little waste and easy removal. It denies tha 
it made certain representations and warranties in that i 
guaranteed that under normal conditions the boiler woul 
consume five-eighths of a ton of coal per day, averaging 
138.5 tons a winter. 

It denies that it made any false representations to de¬ 
fendants. It denies that any representations were fraudu¬ 
lently made to defendants for the purpose of inducing them 
to enter into said agreement. 

It denies that it was requested by defendants to removp 
the boiler and equipment; it denies that it refused so to do. 

It denies that it made any representation to de- 
8 fendants in guaranteeing said boiler to heat the build¬ 
ing properly and not to use an excessive amount cf 
coal. It denies that the defendants relying on such repre¬ 
sentations did enter into a lease with Gilbert System Hotels, 
Inc. for ten years. It has no knowledge as to any guarantee 
made by defendants in said lease to Gilbert System Hotels, 
Inc. It denies that the boiler has failed to operate in a 
proper manner. It denies that the boiler has failed to heat 
the premises properly. It has no knowledge as to the threat 
of tenant Gilbert System Hotels, Inc. to move unless a new 
heating system is installed in said premises. It denies that 


there is any necessity for the removal of the heating system 
and the installation of another heating system. 

1 Wherefore, the premises considered, plaintiff demands 
judgment in its favor on the counterclaim of Two Thousand 
Dollars ($2,000) made by the defendants. 

COLMAN BREZ STEIN 
1139 Shoreham Bldg. 

TOBRINER, GRAHAM, BREZ & TOBRINER 

By SELIG C. BREZ, 

Southern Bldg. 

Attorneys for the Plaintiff . 

Copy hereof served on attorneys for defendants, this 20th 
day of August, 1940. 

COLMAN BREZ STEIN. 

#**###*##* 

Endorsed: Filed Feb 27 1942 Charles E. Stewart, 
Clerk. 

197 Memorandum for the Clerk 

Judgment for the defendant. Implied warranty under 
Uniform Sales Act. 

Damages—Reasonable cost of such changes as are neces¬ 
sary to make installations conform to the warranty. In no 
event is such sum to exceed the balance due on the original 
price. 

As no evidence was submitted relative to the cost of such 
'changes, the Court suggests that counsel agree on date cer¬ 
tain for hearing re same. 

McGUIRE, J. 

• ••#•••«*# 

1 Endorsed: Filed Jun 4 1942 Charles E. Stewart, Clerk. 

198 Judgment 

This cause came on to be heard on the complaint of the 
plaintiff, Griffith-Consumers Company and the answer and 
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counter-claim of the defendant trustees, Alice Murray 
Noonan, and Louise Noonan Miller, and after hearing testi¬ 
mony in open Court and argument and briefs filed by coun¬ 
sel, and upon consideration thereof, it is by the Court this 
4th day of June, 1942, 

Ordered, adjudged, and decreed that judgment be en¬ 
tered in favor of the said defendants, Alice Murray Noonan 
and Louise Noonan Miller, Trustees of the Estate of John 
J. Noonan, deceased, on the complaint of the said plaintiff, 
Griffith-Consumers Company, with costs against plaintiff, 
Griffith-Consumers Company, and that a judgment be en¬ 
tered in favor of the plaintiff, Griffith-Consumers Com¬ 
pany, on the counter-claim of the said defendants, Alice 
Murray Noonan and Louise Noonan Miller, Trustees. 

MATTHEW F. MeGUIRE, 

Justice 

Service acknowledged this 
7th day of May, 1942. 

SELIG C. BREZ, 

Attorney for Plaintiff . 

Endorsed: Filed Jun 23 1942 Charles E. Stewart, 
Clerk. 
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Findings of Fact 


Griffith-Consumers sold to Alice Murray Noonan and 
Louise Noonan Miller, Trustees of the Estate of John J. 
Noonan, a Spencer boiler on October 4,1938, at a sale price 
of $2833.00 on which amount the Trustees paid $1350.00, 
Suit was brought for the balance of $1483,00. 

The defendants denied liability on the grounds that the 
boiler would not adequately and completely heat the build¬ 
ing; that it used excessive amount of coal; that the boiler 
had been misrepresented as to its functional capacity; and 
that there had been a breach of warranty with respect to 
the ability of the boiler to completely and adequately heat 
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the building. Defendants further pleaded that they had 
requested the plaintiff to remove the boiler, so that they 
may have a new heating plant installed. Defendants also 
filed a counter-claim in the sum of $2000.00 for the dam¬ 
ages that they had suffered as a result of the breach of 
warranties and misrepresentations made by the plaintiff. 
The Court finds: 

1. That Mrs. Louise Noonan Miller, one of the Trustees, 
made known to Griffith-Consumers the particular purpose 
and reasons why she wanted a boiler that would completely 
and adequately heat her building. She informed Griffith- 
Consumers of the terms of her new lease with the Gilbert 
System Hotel in October 1938, when the agreement to pur¬ 
chase was made and the Court finds that Mrs. Miller relied 
upon the skill and judgment of Griffith-Consumers to fur¬ 
nish her with a boiler that would adequately and properly 
fit the purposes for which it was needed. 

202 2. Thai the square inch capacity of the flue or 

chimney on the Ninth Street property measures 16 
by 16 inches. 

3. That the District of Columbia Regulations expressly 
provides that before any boiler can be installed in the Dis¬ 
trict of Columbia a permit must be obtained from the Di¬ 
vision of Smoke Regulation and Boiler Inspection Service 
of the District of Columbia. 

4. An application must be filed with the Smoke Inspec¬ 
tor’s office setting forth the number of feet of radiation in 
the building, the type of construction of the building, and 
the type of the boiler, the size and height of the chimney 
or flue, together with other information. 

5. Mr. Kugle, Chief Engineer of this Division, testified 
that the District of Columbia Regulations call for a chim¬ 
ney or flue with a 26 by 26 square inch flue by 65 feet in 
height for this particular type of boiler, that Griffith-Con¬ 
sumers were installing in 608-610 Ninth Street. Mr. Kugle 
called Mrs. Miller before the installation and told her that 
the stack was small and that it was questionable whether 
any boiler would function properly. Kugle further noti- 
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fied Griffith-Consumers that the chimney was entirely too 
small and that the boiler would not function. 

6. That Griffith-Consumers with this knowledge, never¬ 
theless installed the boiler depending upon the advice of the 
Chief Engineer of the Spencer Boiler Manufacturing Com¬ 
pany of Williamsport, Pennsylvania who addressed a letter 
to Mr. Kugle, the Chief Inspector at the District Building, 
stating that the Spencer boiler would function properly in a 
16 by 16 square inch flue. 

7. Griffith-Consumers Company did not make any tests to 
see whether or not the chimney was leaking or defective and 
installed the boiler without making an anemometer test. 

8. The Court further finds that this boiler has been in¬ 
stalled in a negligent and careless manner and it is not fit 
and suitable for the purposes for which it was intended and 

that it will not adequately and properly function in 
203 this building because the flue or chimney is too small 
and does not give enough draft in order to make the 
boiler function properly and efficiently, and the boiler does 
not adequately or completely heat the building. 

9. That this boilder was installed in violation of the Dis¬ 
trict of Columbia Smoke and Boiler Inspection Regulations 
that called for a 26 by 26 square inch flue. 

10. That the purchase price of said boiler was $2S33.00. 
That the Trustees paid the sum of $1350.00 leaving an un¬ 
paid balance of $1483.00. That this boiler has not and can¬ 
not function properly because of the installation of this 
boiler in a chimney or flue that is too small. The Court, 
therefore, denies plaintiff’s claim for the sum of $1482.00 
balance due on the purchase price. 

11. The Court dismisses defendant’s counter-claim on the 
ground that there is no evidence of substantial damages pre¬ 
sented. 

MATTHEW F. McGUIRE, 
Justice. 

6/23/42 

• ••••••••• 
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204 Conclusions of Law 

Endorsed: Filed Jun 23 1942 Charles E. Stewart, Clerk. 

That the Trustees, Alice Murray Noonan and Louise 
Noonan Miller, defendants, made known to Griffitli-Con- 
sumers the particular purpose for which the boiler was re¬ 
quired, and the said Trustees relied upon Griffith-Consum- 
ers' skill, knowledge and judgment to furnish a boiler that 
would adequately and completely heat the building. That 
there was an implied warranty as a matter of law that this 
boiler would be reasonably fit for the purposes for which 
it was intended, namely, to function properly and to ade¬ 
quately heat the building. 

NATHAN F. McGUIRE, 
Justice. 

13 The Court: As I understand what counsel said, the 
contract is admitted, the contract price is admitted, 
the amount paid is admitted, and the amount due is admit¬ 
ted. That is the plaintiff’s case? 

Mr. O’Donoghue: Yes, I grant you that with this one ex¬ 
ception, we have not admitted that that $1,4S3 was due, but 
by reason of recoupment we claim we owe them nothing, and 
have a counterclaim to the extent of some $2,000. 
********** 
36 H. Kenneth Kugle. 

Direct Examination 

• ••*•••#•• 

Q. What is your official capacity with the District of Co¬ 
lumbia? A. I am chief engineer of the Division of Smoke 
Regulation and Boiler Inspection. 

********** 

42 Cross-examination 


43 
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Q. And then you got this letter of assurance from 
the Spencer people that it would operate with this 
boiler? A. Yes. 

Q. And you approved the application? A. Yes. 

***••*••*• 

Mr. Brcz: I think it "would just encumber the record. I 
don’t know that this is vital; the facts are, as we concede, 
that this gentleman, Mr. Kugle, was right, and that the stack 
was not large enough, or high enough, for the Spencer boil¬ 
er; there was a difference of opinion between him and the 
Spencer people, and thereupon we did rebuild the stack so it 
would be high enough. 

Now, while I am making concessions, let me give this to 
your Honor, because I made certain technical objections at 
the outset of this case, but we admit that there were defects, 
not in the installation, but in the building, and that the thing 
would not work; I do not want your Honor to understand we 
contend it was fine to do so, but we did everything 

44 humanly possible, at great expense to ourselves, and 
finally did put that thing in a good condition so that 

it worked properly, although we contend we were under no 
legal obligation to do so. 

###**•*##• 

45 Q. Are you the one "who originally suggested the 
heightening of the stack when the application was put 

in ? 

Mr. O’Donoghue: The regulations called for it. 

The Witness: If you will read the copy of the let- 

46 ter you will see that the chief engineer of the Spencer 
Company mentions an 82-foot stack, and in order to 

bring it up to the height he mentions we called for an addi¬ 
tional 15 feet, which the application states. 

• ##••**••• 

46 Redirect Examination 

#••••*•••# 
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49 Q. First of all, how many Spencer boilers are there 
around town? A. Well, probably a couple of hun¬ 
dred ; I don’t know exactly. 

**#«••••#* 

50 Q. You have seen and have known of the Spencer 
boiler long before you came in contact with this one; 

is that correct? A. Yes. 

Q. It is a standard, recognized boiler; is that not true? 
A. Yes. 

Q. Of the best type? A. Very excellent type. 

101 Charles Lutz. 

********** 

Direct Examination 

• #*####*** 

104 Q. After you installed the furnace—Mr. Lutz, you 
had charge of the actual installation of the furnace; 
is that correct ? A. Yes. 

Q. And after the furnace was installed, were there cer¬ 
tain difficulties found in obtaining proper heat in the build¬ 
ing? A. That is correct, yes, sir. 

Q. What, if anything, did you do? A. Well, as I remem¬ 
ber it, I did about everything under the sun to give them 
proper heat, and we finally decided that there was insuffi¬ 
cient draft to carry a high enough fire to give them adequate 
heat. 

Q. And what caused that insufficient draft? A. The chim¬ 
ney condition. 

Q. The size of the chimney or the condition of the chim¬ 
ney? A. Both. 

Q. What, if anything, was wrong with the condition of 
the chimney? A. What is that? 

Q. What, if anything, was wrong with the condition of the 
chimney? A. Well, as we finally checked back, it finally 
turned out it was leaking right from the base to the top. 

Q. Did you determine that the improper heating was due 
to the chimney condition? A. That is right. 
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Q. Due to the fact that the chimney was not creat- 

106 ing a proper draft; is that right? A. Yes. 

Q. And did you then determine some means of cor¬ 
recting that draft condition? A. That is right. 

Q. And what was your determination and suggestion ? A. 
Our suggestion at that time was to put a vacuum draft unit 
on the chimney. 

Q. And will you explain to the Court the function of the 
vacuum draft unit that was installed? A. The vacuum draft 
unit does give additional draft at the base of the chimney, 
that is, between the chimney and the furnace itself, and it is 
done in cases where there is no chimney at all. In other 
words, it can definitely replace the chimney itself. 

Q. And produce an artificial draft? A. That is correct. 

Q. Is this vacuum draft adjusted mechanically? A. You 
mean at various stages of operation? 

Q. Yes. A. As I remember that unit, no; I believe there 
were different sized units for different sized boilers. 

Q. No, that is not what I mean; does this draft— 

Mr. O’Donoghue (interposing): Work thermostatically 
or manually, is what he means. 

The witness: As we put it in, manually, and then they 
have a thermostat. 

By Mr. Stein: 

Q. In other words, am I correct that as the fire 

107 builds up the draft increases? A. Yes. 

Q. As the heat rises automatically or thermostatically the 
draft cuts off? A. That is right. 

Q. Isn’t it a fact, Mr. Lutz, that you get a superior draft 
because of this termostatic reaction with a vacuum draft 
over the normal draft? A. That is true. You wouldn’t need 
to "wait until your chimney became heated to a certain tem¬ 
perature. 

Q. Is it also true that with this vacuum draft there would 
be an increase in the consumption of coal? A. Would you 
mind saying that again? 
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Q. I say, Is it true that with the use of the vacuum draft 
instead of the normal stack draft that there would be an in¬ 
crease in the consumption of coal? A. I wouldn’t say that, 
no, sir. 

Q. As a matter of fact, the draft would be better regu¬ 
lated ? A. That is right. 

Q. Do you recall when the vacuum draft was installed? 
A. I don’t remember the date. I believe it was around April 
or March. 

Q. 1939 ? A. That is correct. 

Q. And approximately what cost was there to the installa¬ 
tion of that vacuum draft? 

Mr. O’Donoghue: I object. What is the materiality? 

Well, go ahead. 

The Court: You may inquire. 

108 By Mr. Stein: 

Q. Approximately what was the cost to the Griffith Con¬ 
sumers Company for the installation of that? A. I would 
say approximately somewhere near $300. 

Q. And that cost was assumed by Griffith Consumers Com¬ 
pany, was it not ? A. Yes, sir. 

Q. No bill was rendered to Mrs. Miller for that work? A. 
Not that I know of, no. 

Mr. O’Donoghue: It is stipulated no. 
#£#&###### 


95 Hubert Gilbert. 

• •##••###* 

(president of the Gilbert Hotel System.) 

* # ******** 

Direct Examination 

*•*«**#«*• 

97 Q. Air. Gilbert, was there an adjustment made by 
Griffith Consumers Company on the amount of coal 
that you used during the first heating season from 1938 to 
1939? A. Yes, sir. 
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Q. And what was the basis of that adjustment? A. On all 
we burned in excess of five-eights of a ton per day over the 
entire heating season. 

• •«*#*•**• 

93 Mr. Stein: Your Honor, I think you should be ad¬ 
vised that Griffiths Consumers Company made a set¬ 
tlement of $391 with Mr. Gilbert for the 1938-’39 heating 
season. 

As Mr. Brez stated, we do not hold that that boiler worked 
properly during 1938 and ’39. We do not say we were le¬ 
gally liable, but we did make it w*ork properly. 

• #*•**•##• 

129 Edward Shippen. 

«••**#*•## 

(employed by the Griffith Consumers Company.) 
#••***•##• 
Direct Examination 

#*#**•*##• 

133 Q. * * # Was the boiler operating during 1939- 
1940 in the manner that it should have operated? A. 
I would say yes. This is the heating boiler? 

134 Q. That is correct. A. Yes, sir, I think the opera¬ 
tion of the heating boiler during the heating season of 

1939-1940 was satisfactory. 

*#**•#•#*• 

135 Q. What was the general weather condition during 
the heating season of 1939 and 1940? A. Extremely 

severe. 

Q. During the entire period? A. During the period, I be¬ 
lieve, from the 23rd of December; that is my recollection, or 
25th or 28th, when the weather turned suddenly cold in that 
year until approximately the middle of February the wea¬ 
ther -was extremely subnormal, and again in the month of 
March, as I recollect—You have the figures—the weather 
was again extremely subnormal. 
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Q. And what was the heat condition in the buiding during 
that severe weather ? A. The heat condition—Oh, so far as 
I know*, satisfactory. The boiler w’as very adequate to take 
care of and the necessary steam rose to take care of the heat 
lines of the building, and the buildings w’ere unquestionably 
well heated. 

• •••**••** 

138 Q. Did the Little Theatre thermostat and motor¬ 
ized valve operate during the heating season of 1939 
and 1940? A. No, the valve that let the steam into this unit 
was entirely inoperative. It used to be opened and closed 
by employees of the Little Theater by hand. 

Q. Were the thermostat and motorized valve w r e have just 
discussed a part of the installation made by Griffith Con¬ 
sumers Company? A. No, they had no connection with it. 

117 Howard Stephens. 

Direct Examination 

• **••••**• 

119 Q. During the time that you w’ere operating the fur¬ 
nace did you receive any complaints from the tenants 
of the Gilbert Hotel? A. No, sir. 

Q. Did you receive any complaints from Mr. Wright, w’ho 
w r as then the manager of the hotel? A. Yes, sir. 

Q. How frequently, or how T many complaints did you re¬ 
ceive from Mr. Wright? A. Concerning the hotel, I am not 
exactly positive of any complaints except radiator com¬ 
plaints in the rooms where there w’as no heat; the complaints 
were of the theater. 

Q. Oh, the complaints you received from Mr. Wright were 
theater complaints rather than hotel complaints; is that cor¬ 
rect ? A. Most of the complaints, yes, sir. 

Q. And how many times during your employment do you 
know’, did the theater complain of lack of heat? A. Three 
times. 

#*••••*### 


121 Q. And was there another period during the winter 
of 1939 and 1940 when the Little Theater didn’t have 

heat? A. Yes, there was one other occasion, I don’t remem¬ 
ber just when it was, but there was another complaint. 
There were three complaints. 

***••#•**• 

122 Q. Did the thermostat in the Little Theater work? 
A. I don’t think it worked. It was supposed to op¬ 
erate a motorized valve on the air-conditioning plant, which 
did not work. 

Q. When the Little Theater wanted to turn on the heat, 
or turn off the heat, wasn’t it necessary for one of their 
ushers, or employees, to manually operate the valve? A. 
Yes. 

Q. And did not occasion arise when, due to this type of 
manual operation, that the Little Theater became very hot? 
A. Yes, sir. 

Q. And weren’t there occasions when it became so hot 
that it was necessary to turn on the air-conditioning system 
to cool it off? A. Yes. 

Q. And how frequently during the winter of 1939-1940 
did that occur? A. I don’t remember the number of times, 
but there were several times the colored man came down 
from the theater and shut the heat off. 

Q. During the winter of 1939-1940? A. Yes. 

• ••••*•##• 

92 Mr. O’Donoghue: Yes, sir, your Honor, they have 
paid all rent under their lease. 

14 Louise Noonan Miller. 

(one of the defendants herein,) 

*•*•••••## 

Direct Examination 
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23 I therefore sent for Mr. Hayes, who was manager 
of the Gilbert Hotel at Norfolk, sent for him because 
he had been more or less agent for Mr. Gilbert when Mr. 
Gilbert was dealing for the hotel. 

*##•*•*•#* 

25 Q. Before the installation of this boiler, I direct 
your attention to a conversation that was held in the 

Little Theater between you and Mr. Talkins and Mr. Kugle, 
the smoke inspector for the District; did such a conversation 
occur? A. The conversation occurred. 

• *#•**•**# 

Mr. Brez: Pardon me. Was this prior to the sign- 

26 ing of the contract? 

The Witness: Very definitely. 

**•**#*••• 

34 Cross-examination 

• **#•*#•#* 

Q. And before you actually entered into the contract for 
the purchase of this boiler, Mr. Hayes approved the pur¬ 
chase of it, did he not? A. Mr. Hayes did not actually ap¬ 
prove the purchase. He never wanted that boiler, but he 
was persuaded the District Building would raise ob- 

35 jections to any soft coal burner because of smoke, 
but he never approved, but because of the smoke 

hazard—I mean that is where it stood—if he couldn’t get 
what he wanted— 

“Question: Despite that, he did not object to you insist¬ 
ing on the installation of an automatic stoker?” 

The Witness: By his silence I assumed he approved, 
since I heard nothing from Hayes or Gilbert after his de¬ 
parture from Washington. 

###*##*### 
83 Philip I. Hayes. 

• #**•#•**# 
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Direct Examination 

*#•••*•••• 

Q. And you are associated with the Gilbert Hotels Sys¬ 
tem? A. Yes, sir. 

Q. And what is your official capacity with them? A. 
Well, 1 am manager of the Norfolk Hotel and, in addition 
to that, I take care of any maintenance of our northern 
hotels. 

Q. Are you also a licensed plumber and steamfitter? A. 
Yes, sir. 

Q. And you are experienced in heating and radiation 
matters? A. Yes, sir. 

Q. Do you superintend and attend the installation 
84 of the heating systems in the northern part of the 

Gilbert Hotel System? A. Yes, sir. 

Q. Do you recall a conference that was held here in Wash¬ 
ington sometime in September, 1938? A. Yes, sir. 

• ***####•• 

160 Julian Mason Weaver. 

• #***>****• 

(chief chemist with the firm of Froehling & Robertson, 
Incorporated.) 

• *••#••### 

Direct Examination 

161 Q. On March 13,1940, did you make an analysis of 
a clinker that was furnished to you? A. Yes. 

Q. By Griffith Consumers Company? A. Yes, sir. 

Q. And what was the analysis of the combustible matter 
in that clinker? A. I think it ran .26 per cent by weight. 

Q. Approximately one-fourth of one per cent? A. That 
is right. 

Q. Of combustible matter in the clinker; is that right? 
A. That is right. 
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Q. On the 10th day of May, 1940, did you make an analysis 
of a sample of coal ash furnished by Griffith Consumers 
Company? A. Yes, sir. 

Q. And what did that analysis show? A. 10.08, to be 
exact, per cent by weight. 

Q. Of combustible matter? A. Combustible matter. 

• •••#••#** 

174 L. N. Burnside. 

»#••#»###• 

Direct Examination 

180 Q. Mr. Burnside, there has been testimony that 

there was a chemical analysis made from the clinkers 

•> 

removed, and that the combustible matter in the clinker was 
.26 per cent. In your experience is that a good or a bad 
condition? A. That would be typical of a clinker analysis 
having combustible content. That would be good practice. 
It is typical for such analysis. 

Q. There has also been testimony that a sample of ash 
from the ash pile, taken in a half a dozen different places 
from that pile, was analyzed and showed that the combus¬ 
tible matter in such sample was 10.08 per cent. Is that a 
good or a bad combustible content? A. In other words, you 
mean the ash was taken from this boiler? 

Q. Yes. A. I would say that is a very good sample. That 
is lower than the average in low-pressure equipment. 

162 Michael Vicchiarelli. 

*•••*•*••# 

(Service engineer for Spencer Heater Company.) 

• •••#••••* 

Direct Examination 

• •••#••••# 
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164 Q. What was the purpose of that fan? A. The 
purpose of the fan was that the chimney "would not be 
kept in the condition that it should be to properly operate 
the equipment, and that the vacuum fan would take the 
place of the chimney to make it operate as it should. 

• #•*#•••** 

Q. Will you explain to the Court how the fun operates, 
and what it does? A. It is an induction-type fan. It takes 
the place of the chimney. It handles the volume of gases 
coming from the boiler and allows them to go through the 
stack, and also has mechanical control on it so that when the 
rooms of the house are satisfied the heating itself will be 
automatically cut off, allowing the volume to check. 

• ***•*••*• 

167 Q. Did the boiler at first operate properly after 
the induced draft fan was installed? A. Yes. 

Q. Was there anything wrong with the boiler? A. No, 
sir, there wasn’t anything wrong with the boiler. 

• • • # • • • * • • 
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September 36, 1938 


Alice £. Noonan and Louise Noonan Miller 
Trustee* of the Estate of John J. Noonan, deceased. 
Hi alto Theatre Building, 

Washington, D. C. 



My dear Urs. Miller: 

\ 

We propose to Install, in the basement of 
o 610 Ninth St.. N. W., one Spencer M-7-8, Magazine Teed holler, 

1 Q- U> having an installed rating of 5400 square feet of steam radia- 
tioa * 

This installation will cost $2556.00 com¬ 
pletely installed and will he governed hy the attached speci¬ 
fications. The terms will he $1000.00, upon acceptance of this 
proposal and the balance of $1555.00 payable within 30 days 
after completion of the installation. 


May we take tols opportunity to thank yon 
for this order and the confidence and courtesy shown us. 


Very truly yours. 

Sales Engineer, / 

Orlffith-Oonsumers Company 


We hereby accept the above proposal 
and enclose check for the sum of 
$1000.00, as agreed upon hy the above 
terms: 
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Alice E. Noonan and loulie Noonan Miller 
Trustees of the estate of John J. Noonan, deceased. 

Hi alto theatre Building, 

Washington, 0. C. 

My dear Mrs. Miller: 

Kile supplements our original contract 
for voric to he done in your property at 608-610 Ninth St., 

I. W. 

We further agree to continue the furnace 
room wall complete acroes the building at 610 Ninth St., N.W., 

Also, as originally agreed 

upon, in the event that me are forced to use union labor on 
this Job we will only bill you, at 90 st, the^ difference 


labor to us. TlfX. 'frjfCuV.gllft 4 . 


Will you kindly sign this ogreemen 
that we may have it for our records. 

Very truly yours. 


e-X-X 

\m*nt *o 


/«___ Sr 


Sal 

Griffith Consumers Company 


ACCEPTED: 

ESTATE 07 JOHN J. NOONAN 


sy. 

By. 


>TAIJ£ UT JO as Jj SOUSAS 

mu Lt&d&yJffWti 


Trustee 


Trustee 


Witness 


Witness 


















SPECIFICATIONS FOR 610 NINTH STH2ET NORTHWEST 
Washington, d. c. 


The Estate Of John J. Noonan, 

Hi Alto Theatre Building. 

Washington, D. C. 

Attention: Mr. Tolkins . 

COAL BURS1 NO EQUIPMENT FOR 610 NINTH STREET N. W. 

(1) COAL Browiao S OIiat SHALE BE AS toiisws: 

One Spencer M-7-8, Magazine Peed holler haviig an in¬ 
stalled rating of 5400 square feet of steam radiation. 

(2) CONTRACT OUTLINE - COAL BOTNIW 

Contract shall Include all material and labor required 
to install complete the above Spencer Magazine Teed boiler. 

The boiler shall be pitted so as to allow 36 Inches 
from the water level of the boiler to the center of the supply 
mains. This pit shall be firmly constructed of concrete. 

She basement mains in the front portion of the cellar 
of the Little Theatre shall be re-routed to the rear of the ex¬ 
isting elevator shaft to allow ample room for the future install¬ 
ation of a proposed louige. A separate connection shall be run 
between the exlstixg air— conditioning unit in the Little Theatre 
basement and the Spencer boiler. A manually operated valve shall 
be installed in this line. The mains shall be graded in an ap¬ 
proved manner to allow quick return of the condensate. A Hartford 
loop shall be connected to the boiler. 

One McDonnel-Miller automatic water feed valve shall be 
oonnected to the boiler to assure proper water level at all times. 

All radiators will be leveled to the proper pitch so 
that the return of the condensation will not be impeded. All rad¬ 
iators will be equipped with new, quick, air vent valves, which 
m^ be adjusted at any time. 

Approximately 100 square feet of additional radiation 
shall be installed in the proposed lobby portion of the I^tel. I a 
the event that the proposed alteration of the Hotel lobby is not 
carried out end completed at the same time aa this installation, a 
supply and return line shall be run. These lines shall be capped 
so .that in the future additional radiation may be added. She coa- 
tractor shall adjust on a cast iron square foot basis the cost of 
approximately 100 square feet of steam radiation. 
















The Sgt&te of John J. Noonan 


Specifications face 2 


The holler end all basement aalna shall he properly 
insulated. The system shall ha thoroughly cleaned out with a 
food type of holler compound. 

Ill piplto he run la accordance with good heating 
practises. X steel stack shall he constructed so that it *111 
extend the existing chimney to a height of 15 additional feet. 

This stack shall he heavy guage steel, properly guyed and supported 
In place. 


Ill work to he governed and finally accepted hy the 
District Sacks angulation Bureau. 

dll walls which will he necessary to reaova lnorder to 
place the holler In the basement shall he replaced and flnlshad In 
the same condition as thsy were found* 

It Is further agreed that the existing -American Ideal 
Sectional holler Installed In the basement of 610 Hinth St., V 1., 
■hall become the property of the Contractor and the small hollar 
not Installed and sillying steam for the alr-condltlo zdng unit 
shall he disconnected and restored to a corner of the base m ent and 
left for disposal hy the purchaser. 
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228 Lease 

Bv and Between Alice E. Noonan and Louise N. Miller, 
Trustees of the Estate of John J. Noonan, Deceased and 
The Gilbert System Hotels, Inc. 

Dated: August 24,1938 

*••#•**••* 

227 * * * the specific description of the property being 

the second, third and fourth floors of Nos. 604, 606, 
608 Ninth Street, Northwest, in the City of Washington, 
District of Columbia, and the third floor of No. 610 Ninth 
Street; Northwest, in the City of Washington, District of 
Columbia, including the entranceway between the one store 
and theatre, and the portion of the cellar in which is con¬ 
tained the heating plant beneath the rear portion of the 
store known as No. 604 Ninth Street, Northwest, and por¬ 
tion of the cellar under 608 and 610 Ninth Street, North¬ 
west. 

#####**### 

226 * * * f or the period of Ten (10) years, commencing 

on the first day of September, 1938, 

##•*•*•••* 

225 Lessee agrees * # * to pay the cost of heating the 
224 said premises, and also to heat the two stores, to wit, 
the Peoples Drug Store, and the K & W Lunch Room, 
in premises Nos. 604 and 606 Ninth Street, Northwest, and 
the Little Theatre, and Sherry’s Inc., occupying the ground 
floor of 608 and 610 Ninth Street, Northwest, as well as the 
second floor of 610 Ninth Street, Northwest, to wit, the Mov¬ 
ing Picture Machine Operators hall, * * * 

###**•*##• 

221 That the said Lessors agree to install a new heat¬ 
ing system large enough to heat the entire premises 
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leased. Said heating system is to be equipped with an au¬ 
tomatic stoker, and to be located in basement of 608-610 
Ninth Street, Northwest, the size and installation to be suf¬ 
ficient for economical operation and to be equipped with 
thermostatic control. 

#•••••••*• 

232 Endorsed: Filed Jul 3 1942 Charles E. Stewart, 
Clerk. 

Deft . Ex. 5 

REM CA-7600 

Griffith-Consumers Company 
Washington 

March 1, 1939 

Alice E. Noonan and Louise Miller, 

Trustees of the Estate of John J. Noonan, deceased, 

Rialto Theatre Building, 

Washington, D. C. 

Dear Mrs. Miller: 

We refer to the Spencer Boiler which we installed for 
you, according to the Specifications and Contract dated Sep¬ 
tember 26, 1938. In connection with this Boiler and its 
performance, we understand that you desire a letter from 
this Company giving you as definitely as the circumstances 
will permit, the expected consumption of Anthracite Buck¬ 
wheat coal, by this Unit for a heating season, after the in¬ 
stallation of an Induction Fan. 

We recognize the fact, that up to the present time, the 
consumption of coal under this Boiler has been excessive, 
due to improper Draft conditions in the Chimney, and it is 
our intention to make an adjustment, thereof, with the 
Hotel Management. Based on our own inspection and study 
of this heating situation, as well as the study by other per¬ 
sons competent and impartial, there is entire agreement of 
the fact, that the installation of an Induction Fan will de- 



29 


crease the Coal consumption below the present figure. The 
annual fuel consumption as estimated below, contemplates 
the installation of the Fan, which we recommend. 

In arriving at an estimate of Coal Consumption at 608 
Ninth Street, Northwest, for a heating season, as accurately 
as conditions will permit, we have taken in consideration 
the following facts and figures: The average temperature 
for a Washington winter is recognized as being 43.4 degrees. 
This figure is obtained from the Weather Bureau records as 
compiled in the Society of Engineers Manual. The heating 
season is generally regarded as having several weeks in ex¬ 
cess of seven months or let us say 222 days. In deciding 
upon a proper inside temperature, we have used 72 degrees. 

Based on the temperatures just mentioned, both inside 
and out, and for a heating season as suggested, the average 
daily consumption of coal by the Spencer Boiler in ques¬ 
tion, should not exceed five-eight tons per tons per day. 

It should be thoroughly understood, that the estimated 
consumption as mentioned, necessarily presupposes two 
conditions, both most important: First, that the firing of 
the Spencer Boiler will be performed as per instructions 
furnished by the Manufacturer, which instructions 
233 include the cleaning and fueling of the Boiler at reg¬ 
ular intervals and building up the Steam pressure to 
minimum requirements. Second, in maintaining an inside 
temperature of 72 degrees, there will be no unusual or un¬ 
necessary heat losses, which at the present time and under 
the survey of the premises were figured at 6417 square feet 
of steam radiation. 

We find it necessary to emphasize the second condition, in 
view of the fact that by far, the greater portion of the build¬ 
ing is occupied as a Hotel. You will readily agree, that 
under these circumstances, there is no possible way for any 
of us to decide on what date in the late Summer or early 
Fall, Hotel guests will demand heat, nor is there any way 
of telling how late in the Spring, guests will demand heat. 
Additionally, between these two extremities, there is no pos- 
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sible way to decide or control to what extent Hotel guests, 
having no interest in a Management’s coal consumption, 
will permit doors, windows, etc., etc., to remain open un¬ 
necessarily, thereby producing excessive or extravagant 
heat losses. This situation exists in all Hotels, particularly 
during the Fall and Spring months. 

If there is any further information you desire, please ad¬ 
vise us. 

Verv trulv vours, 

PERE A. WILMER 

PAW :jr Vice-President 
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IN THE 


United States Court of Appeals 

fob the District op Columbia. 


April Term, 1942. 


No. 8385. 8335 


Griffith-Consumers Company, A Corporation, Appellant, 

v. 

Alice Murray Noonan, Also Known as Mrs. John J. 
Noonan, and Louise Noonan Miller, as Trustees op 
the Estate op John J. Noonan, Deceased, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTERSTATEMENT OF THE CASE. 

The defendant, Louise Noonan Miller, informed Griffith- 
Consumers Company, through Mr. Lutz, its agent, that she 
had leased her property at 608-610 Ninth Street, N. W., to 
the Gilbert Systems Hotel. Mrs. Miller read to Mr. Lutz 
the pertinent part of the lease, calling for Mrs. Miller, as 
Trustee, to install a new heating plant that would be eco¬ 
nomical in operation and equipped with an automatic stoker 
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(Appellees’ App. 1-2). Mrs. Miller knew nothing about 
heating apparatus or what type of boiler was necessary to 
properly heat the building (Appellees’ App. 2). Mr. 
Lutz, himself, computed the amount of radiation, the heat¬ 
ing lines, and other factors in the building and recommended 
to Mrs. Miller the purchase of a Spencer boiler, in order to 
comply with the terms of the lease (Appellees’ App. 1-2, 
R. 92). 

Lutz gave to Mrs. Miller a printed circular to read that 
contained all of the essential features of the Spencer boiler 
(Appellees’ App. 2). Lutz told Mrs. Miller that a fire¬ 
man need only tend a Spencer boiler once a day, that it was 
automatic in operation, having a gravity feed, that you only 
need fill the hoppers with coal once a day, and that the coal 
would burn to a fine ash, and that no electrical apparatus 
or induction blowers would be needed on the furnace (Ap¬ 
pellees’ App. p. 2). 

Before a boiler can be installed in any building in the 
District of Columbia, a permit for installation must be se¬ 
cured from the Boiler Inspector’s Office of the District of 
Columbia (Appellees’ App. p. 5). The District must be 
furnished with the type of boiler, the size of the chimney or 
flue, the number of feet of radiation, etc. (Appellees’ App. 
5). The chimney or flue in the Noonan property was 
16 by 16 square inches in width. Because of the number of 
square feet of radiation, and the size of the Spencer Boiler, 
the District of Columbia Regulations called for a chimney 
26 by 26 square inches in width, before a permit would be 
issued to install the Spencer boiler. Thus, there was a 
square inch capacity deficiency of the chimney or flue in 
these premises and Mr. Kugle, the Boiler Inspector, told 
Griffith-Consumers, that he did not think that the Spencer 
boiler would work in these premises satisfactorily, because 
of the deficiency in the square inch capacity of the flue 
(Appellees’ App. 7). Mr. Kugle also informed Mrs. 
Miller (Appellees’ App. 6). 
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The Chief Engineer of the Spencer Boiler Company 
wrote a letter (Appellees’ App. 7) to Griffith-Consum¬ 
ers, advising that if the stack was raised from 65 to 82 
feet they felt that this would take care of the width defi¬ 
ciency inside the fine. A copy of this letter was left with 
Mr. Kugle, who testified that with this letter from the Spen¬ 
cer Heating Division, signed by Mr. Anderson, as Chief 
Engineer, he felt that Griffith-Consumers then took the re¬ 
sponsibility that this boiler would function properly, on the 
chimney that was in the building, even though it was be¬ 
low District Regulations (Appellees’ App. 7). Mr. Kugle 
testified in a direct answer to a question put to him by the 
Court that in his opinion that he thought that in order to 
get the necessary maximum heat or radiation desired for 
that building, that it would be necessary to change the chim¬ 
ney or stack, no matter what heater or boiler was installed 
(Appellees’ App. 7-S). 

After the boiler was installed, it is clear that the stack 
was insufficient. That there was an insufficient draft in 
the stack or chimney to make the boiler operate properly 
(Appellees’ App. 6-7). That Griffith-Consumers at the 
time they installed this boiler did not make any test to see 
whether or not the chimney was leaking (Appellees’ App. 
18) and an anemometer test should have been made 
before the installation in order to see whether or not the 
chimney was leaking. Griffith-Consumers was negligent 
and careless in not doing this (Appellees’ App. 18). 
After the installation of the boiler Griffith-Consumers found 
out the chimney leaked from the base up, because it is an old 
building and it leaks from the inside, inasmuch as the chim¬ 
ney is installed inside the building. This should have been 
done before installation and now it is too late, to make this 
correction without pulling out the entire job (Appellees’ 
App. 8). 

Griffith-Consumer’s own witness, Vicchiarelli, from the 
Spencer Boiler Company, testified under oath that he would 
not have installed this job unless he had first made a test on 
the chimney to see if it were leaking (Appellees’ App. 21). 
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An induction blower was installed by Griffith-Consumers to 
create an artificial draft in the chimney (Appellees’ App. 
38). This induction blower causes a greater consumption of 
coal than would have occurred if merely a natural draft ex¬ 
isted through the ordinary processes of a chimney or stack 
(Appellees’ App. 18). 

Since the induction blower was installed there is still not 
sufficient heat from the furnace. Part of the hotel is still 
cold, and because the chimney or stack with the induction 
blower constantly being on in order to create a fire in the 
Spencer boiler the hotel does not get sufficient hot water. 
This is due to the fact that the hot-water boiler is connected 
on to the same chimney or stack as the Spencer boiler, and 
with the induction blower being constantly on, no natural 
draft is given to the hot-water boiler; and when the induc¬ 
tion blower is on the fire in the hot-water boiler goes down 
and consequently there is no hot water in the hotel (Ap¬ 
pellees’ App. 19). This necessitates a man going down 
shutting off the induction blower and stirring up a fife in 
the hot-water boiler (Appellees’ App. 14-19). When this 
is done with the induction blower off the fire in the Spencer 
boiler goes down and then the fire must be started up again 
—more coal used (Appellees’ App. 12-19-20). 

When the induction blower is on it causes smoke to come 
out of the hot-water heater, together with gas, because it 
causes a back-log and chokes off the fire in the hot-water 
heater (Appellees’ App. 15). There being no natural 
draft in the hot-water heater this causes gas and noxious 
odors to get into the Little Theatre (Appellees’ App. 5-10). 
The Little Theater has installed a Homozone to get rid of 
these odors. This is all due to the induction blower being 
installed. 
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SUMMARY OF ARGUMENT. 

Appellees entered into a contract with Griffith-Consumera 
for the purchase and installation of a Spencer boiler. Ap¬ 
pellees informed Griffith-Consumers of their needs and 
wants and of the terms of their lease with Gilbert Systems 
Hotels. That Appelleees depended upon the skill and judg¬ 
ment of Griffith-Consumers in furnishing and installing this 
boiler was reasonably fit and suitable for the purposes for 
which it was intended. That above and beyond the law of 
implied warranties, Griffith-Consumers under their contract 
agreed to install the boiler, and did breach their contract. 

1. That they did not install this boiler in a skillful or 
workmanlike manner and the boiler will never work in this 
building, because they installed this boiler in violation of 
the District of Columbia Regulations which called for a 26 
by 26 square inch flue or chimney when the flue or chimney 
was a 16 by 16 square inch capacity. 

2. That they carelessly neglected to test the chimney to 
see if it was leaking or porous. That the chimney is porous 
and leaks from the base up. That the chimney is inside 
the building walls and it will now necessitate the removing 
of the furnace and the removing of the building walls in 
order to correct leaks in the chimney. If the chimney test 
had been made, before installation, corrective steps could 
have been taken before installation of the boiler. Griffith- 
Consumers negligently installed the boiler in a porous and 
leaking chimney. 

3. The induction blower installed on the boiler to arti¬ 
ficially create a draft in the chimney is insufficient and de¬ 
fective. 

(a) Causes greater consumption of coal. 

(b) Cuts off draft in hot-water boiler and causes smoke 
and gas to back up in hotel and theater. 

(c) Creates lack of hot-water in cold weather by being 
constantly in operation, thereby keeping fire low in 
hot-water boiler. 

(d) Does not adequately heat the building. 
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PAROLE EVIDENCE WAS ADMITTED TO SHOW 
NEGLIGENT INSTALLATION AND FOR BASIS OF 
IMPLIED WARRANTY. 

Appellant states as his first point, that the contract con¬ 
tained no express warranties and none can be added by 
parole. We thoroughly agree with this statement of the 
law. The Trial Court did not permit any oral statements 
of Mrs. Miller, Mr. Tolkins, Mr. Lutz, or Mr. Kugle to be 
admitted to prove any express warranties. The statements 
from the witnesses, Miller, Tolkins, Lutz, and Kugle were 
introduced to show that an implied warranty existed as a 
matter of law, on the sale and installation of this boiler. 
We submit that the testimony of these four witnesses, per¬ 
mitting their oral statements before the execution of the 
contract were admissible for two distinct purposes. 

1. To show an implied warranty in that Mrs. Miller relied 
upon the skill and judgment of Griffith-Consumers, and that 
she informed them of her needs and the purposes for which 
she wanted this boiler. 

2. Further to show that Griffith-Consumers were negli¬ 
gent and ’careless in the installation of the boiler in that they 
were well acquainted with the fact that this flue or chimney 
was entirely too small to create a proper draft for this size 
and type boiler and the number of feet of radiation in this 
building. 

The law is well established by case decision and text 
writers that oral testimony by the buyer and seller in state¬ 
ments made by the buyer to the seller disclosing the pur¬ 
pose for which the article is needed is admissible to invoke 
the law of implied warranties—where a written contract is 
made between parties and the parole evidence rule is not 
applicable. 

Kellogg Bridge Co. v. Hamilton, 110 U. S. 108, 28 L. 
Ed. 86, 3 TJ. S. 537; 

Barrett Co. v. Panther Rubber Mfg. Co., 24 Fed. (2d) 
329 (C. C. A. 1); 
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American, Mine Equipment Co, v. Butler Consoli¬ 
dated Coal Co,, 41 Fed. (2d) 217 (C. C. A. 3); 

Davenport Ladder Co. v. Heinz Lumber Co,, 43 Fed. 
(2d) 63 (C. C. A. 8); 

Bird & Sons, Inc. v. Guarantee Const. Co., 295 Fed. 
451 (C. C. A. 1). 

If there is a written contract the oral testimony is ad¬ 
mitted to show the circumstances surrounding the execution 
of a contract. It is admissible to establish the fact that the 
buyer made known to the seller the purposes for which he 
intended to use the article and that he depended upon the 
skill and judgment of the seller to furnish him an article 
that would reasonably fit his purposes. 

Maritime Trading Co., Inc. v. J. M. Preston Co., 20 
Fed. (2d) 217. 

The very fact that the Congress has written into the Dis¬ 
trict of Columbia Code the Uniform Sales Law and espe¬ 
cially written in the Implied Warranty Section, Title 28- 
115. Therefore, by this provision it is presupposed that 
the buyer makes known to the seller the purposes for which 
the article is required, and this is all done before the con¬ 
tract is executed. Under these circumstances the neces¬ 
sary inference is that the legislatures intended that parole 
evidence be admissible to prove the existence or non-exis¬ 
tence of these very circumstances. 

Stationery Co. v. Shindo, 32 Hawaii 690; 

Hurd v. Pohlmann, 36 Hawaii 577. 

If the contract has a provision that all promises, verbal 
understandings, or agreements of any kind pertaining to 
the purchase of the articles are not specified in the contract, 
they are thereby waived, nevertheless, an implied warranty 
as a matter of law will be written into the contract that the 
article is reasonably fit for the purposes for which it was 
intended and oral evidence is admissible to prove such im¬ 
plied warranty. 
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See: Myer v. Packard Cleveland Motor Co., 106 Ohio St. 
328, 140 N. E. 118, 28 A. L. R. 986; 

Bekkevold v. Potts, 173 Minn. 87, 216 N. W. 790, 59 
A. L. R. 1165, 55 C. J. 715; 

Hobart Mfg. Co. v. Rodziewiz, 180 Atl. 580-582; 

Campbell Co. v. Corley, 140 Or. 462, 3 P. (2d) 776; 

Hughes v. Nat. Equip. Corp., 216 Iowa 1000, 250 N. 
W. 154; 

Lutz v. Hill-Diesel Engine Co., 255 Mich. 98, 237 N. 
W. 546; 

Minneapolis Steel & Machine Co. v. Casey Land 
Agency, 51 N. D. 832, 201 N. W. 172; 

Liquid Carbonic Co. v. Coclin, 161 S. C. 40,159 S. E. 
461; 

J. B. Colt Co. v. Bridges, 162 Ga. 154,132 S. E. 889; 

S. F. Bowser <&Co.\. McCormack, 230 App. Div. 303, 
243 N. Y. S. 442. 

In Williston on Contracts, Vol. 2, 642, p. 1244: 

“The basis of the parole evidence rule is that it must 
be assumed that when the parties contracted in regard 
to a certain matter and reduced their agreement to 
writing, the writing expressed their whole agreement in 
regard to that matter. This reasoning is obviously in¬ 
applicable to a situation where an obligation is imposed 
by law irrespective of any intention to contract. Such 
is frequently the case with warranties. Therefore, if a 
buyer is induced by positive statements for the pur¬ 
chase of goods, there seems no reason why these state¬ 
ments should not be admitted in evidence”. 

The rule of implied warranty arises independently of the 
contract. It is written into a contract as a matter of law. 
The law annexes it to the contract, in order to create high 
ethical standards in business and to discourage sharp deal¬ 
ings. It is a substantial modification of the old rule of cav¬ 
eat emptor. 

An interesting case dealing with heating equipment is 
the case of Stewart v. Clay, 123 So. 158. The Louisiana 
Court held that where a purchaser of heating equip¬ 
ment made known to the seller his needs and desires 
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to have heating equipment perform as to uniformity of tem¬ 
perature and other representations, the Court invoked the 
law of implied warranty—even though there was a written 
contract between the parties. In the Stewart case the Court 
invoked the implied warranty because the purchaser made 
known to the seller what type of a heating plant he wanted 
and what he desired and left it to the heating company to 
furnish the size and type of boiler which they thought proper 
for his needs and which they installed. In a suit brought 
by the heating company for the balance of the purchase 
price, the Court denied them relief because they had 
breached the implied warranty by not giving to the pur¬ 
chaser a heating plant that was suitable and proper for the 
purchaser’s needs. 

See also Iron Fireman v. Brown, 182 Minn. 399, 234 N. W. 
185. 

Further the oral statements between Mr. Lutz, the agent 
of Griffith-Consumers, and Mrs. Miller, and the conversa¬ 
tions between Mr. Kugle and Mrs. Miller, Kugle and the 
Griffith-Consumers ’ representatives were all admissible to 
show that Griffith-Consumers did not install the boiler and 
heating apparatus in a skillful and workman-like manner. 

The record is uncontradicted that Griffith-Consumers 
were notified by Mr. Kugle, the Boiler Inspector for the Dis¬ 
trict of Columbia, before installation, that the chimney or 
flue in the Noonan property was only 16 by 16 square inches 
in capacity and that the District regulations called for a 
26 by 26 square inch chimney with a height of 65 feet. That 
Mr. Kugle told Griffith-Consumers that in his opinion this 
chimney was entirely too small for this type of boiler and 
for the number of feet of radiation in the building, and that 
it would not function properly (Appellees’ App. 6-7). We 
submit that this oral testimony was admissible to prove this 
negligent installation and was properly admitted by the 
Trial Judge. 

The defendants contended at the trial that the boiler was 
not properly installed and that it was installed in violation 
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of the District Regulations. That further Griffith-Consum- 
ers after the boiler did not function properly attempted to 
argue that the chimney leaked (Appellees’ App. 20). Yet 
Griffith-Consumers installed the boiler without making an 
anemometer test to see whether the chimney was leaking or 
not, and their own witness Vicchiarelli (Appellees’ App. 
21) testified at the trial that he would not have installed 
the boiler without first making such a test and no test was 
made by Griffith-Consumers before installation. 

n. 

THE BUYER MADE KNOWN TO THE SELLER HER 
NEEDS AND WANTS AND THE PURPOSES FOR 
WHICH THE BOILER WAS INTENDED TO SERVE. 

The second point in Appellant’s brief argues that the con¬ 
tract contained no implied warranty, because an article with 
a trade-name was sold. The Appellant invokes Section 28- 
1115 of the Code of Laws for the District of Columbia (1940 
ed.)(Act of Mar. 17, 1937, 50 Stat. 32, ch. 43, Par. 15), 
namely, that the contract called for the article by its patent 
or trade-name “Spencer M-7-8 Magazine Feed Boiler”. 
That, the buyer called for an article by its patent or trade- 
name and, therefore, there is no implied warranty as to its 
special fitness for any particular purposes. 

The answer to this argument is that the facts in the case 
show that Mrs. Miller did not call Griffith-Consumers and 
ask for a Spencer M-7-8 Magazine Feed Boiler. Mrs. Miller 
didn’t know whether this particular type of Spencer boiler 
ever existed or that it would heat her building or that it 
would be fit for the purpose of heating the building or 
whether it would properly operate in a 16 by 16 square inch 
flue or a 26 by 26 square inch flue. 

The record shows that Lutz measured the building as a 
radiation engineer, that he took the number of square feet 
of radiation and the number of feet of the pipe ^nd that he 
recommended to Mrs. Miller the Spencer M-7-8 Magazine 
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Feed Boiler. Lutz testified, himself, to these facts under 
oath (Appellees’ App. p. 16). Mrs. Miller testified that 
she knew nothing of boilers or radiation and that she de¬ 
pended upon Griffith-Consumers to give her what was right. 

The reason why Mrs. Miller called in Mr. Hayes, Mr. Gil¬ 
bert’s assistant, was to give him notice that she was install¬ 
ing a new heating system. The lease called for an automa¬ 
tic stoker and Mrs. Miller was having Mr. Lutz explain to 
Mr. Hayes, the Gilbert Systems Hotel northern manager, 
that the automatic gravity feed in the Spencer boiler was 
just the same as an automatic stoker (R. 2). 

The Trial Court found that Mrs. Miller relied on Griffith- 
Consumers’ skill and judgment to give her a proper boiler, 
fitted for the needs of the building and to suit the purposes 
of that building (Appellees’ App. p. 12). 

An article can be sold by its trade-name or patent name, 
but if the buyer relies upon the sellers skill and judgment in 
furnishing the article there is an implied warranty as a mat¬ 
ter of law. 

Barrett v. Panther Rubber Mfg. Co., Supra; 

Weiner v. D. A. Schulte, Inc., 275 Mass. 379,176 N. E. 
114; 

Iron Fireman v. Brown, 182 Minn. 399,233 N. W. 685; 

Sperry Flour v. DeMoss, 144 Or. 440, 90 A. L. R. 406; 

Stewart v. Clay, 123 So. 158; 

Bekkevold v. Potts, 173 Minn. 87, 216 N. W. 790, 59 
A. L. R. 1165. 

The fact that the article has a trade-name does not necessa¬ 
rily mean that the sale was made under the trade-name. The 
question in any given case is whether or not the buyer re¬ 
lied upon the skill and judgment of the seller. The test is 
whether there was a reliance upon the skill and judgment of 
the seller and not that the article is sold under a trade name. 

Rawlston Furina Co. v. Novak, 111 Fed. (2d) 631 
(C. C. A. 8); 

Truscon Steel Co. v. F. <& S. Brewing Co., 327 Pa. 16. 
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m. 

TRIAL COURT FOUND BOILER WAS IMPROPERLY 
INSTALLED AND THAT DAMAGE RESULTED. 

The Appellant in his third point contends that assuming 
as a matter of law that there was an implied warranty that 
the boiler was fit for the particular purpose for which it was 
purchased, nevertheless there was no breach because the 
boiler did actually heat the premises. 

The record shows that this boiler did not function prop¬ 
erly and did not adequately heat the building. The Appel¬ 
lant conceded at the trial that when the boiler was first in¬ 
stalled it did not function properly, but that when they put 
the new induction draft on the furnace that it then func¬ 
tioned properly. 

The record shows that even with the new induction draft 

• 

that the boiler did not adequately heat the building. The 
Trial Court so found and the findings of the Trial Court 
should not be disturbed by this Court, unless they are 
clearly erroneous. (Consolidated Realty Cory. v. Dunlop, 
114 Fed. (2) 16.) 72 App. D. C. 273. 

The testimony of Martin, Hayes, Gilbert, and Tolkins 
adequately disclosed that the boiler did not function prop¬ 
erly ; that it did not heat the hotel; that coal gas came back 
up through the theater; that smoke goes back through the 
hotel; this was due to the fact that with the induction draft 
on the hot-water boiler would not function properly, be¬ 
cause there was no draft and the fire in the hot-water heater 
would go out and smolder. There was abundant and ade¬ 
quate testimony in the record to show that this boiler was 
not properly installed and that the chimney or stack was 
entirely too small for this boiler to efficiently operate. 

Appellants in their brief on p. 13 states “probably due 
to the age of the building and chimney, the chimney leaked 
and did not supply sufficient draft for the boiler”. That 
was and is indeed the truth, and explains the fact situation 
regarding the inefficient and negligent installation of this 
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boiler. The Griffith-Consumers Company installed this 
boiler in a small flue or chimney without making any test 
to see whether the chimney leaked or not (Appellees ’ App. 
18-21). The installation should have been done in a work¬ 
man-like and skillful manner. The trial court found that 
it was negligently installed (Appellants’ App. 9). The Ap¬ 
pellees have shown that the boiled does not work properly 
or efficiently, that it does not and will not properly heat this 
building. The record shows from the testimony of Mr. 
Kugle, the District Smoke Inspector, that in his opinion 
with the number of feet of radiation in this building and 
for the size of the boiler to be installed, the present chimney 
or flue is entirely too small for this boiler or for any boiler 
(Appellees’ App 6). Mr. Kugle told this to Griffith- 
Consumers before the installation of the boiler and we sub¬ 
mit that on this statement alone the Court was justified in 
finding that Griffith-Consumers were negligent and careless 
in the installation of this boiler and that they should be 
denied recovery of the unpaid balance on the purchase 
price. 

The record further shows that an excessive consumption 
of coal was used on the premises and that the induction 
blower did cause an excessive amount of coal to be used 
(Appellees’ App. 15-18). At the time Griffith-Consumers 
installed the induction blower they gave to Mrs. Miller a 
written guarantee that the boiler would not use more than 
five-eighths of a ton of coal per day during an average Wash¬ 
ington winter recognized as being 43.4 degrees and that the 
heating season would comprise of about 222 days and that 
the boiler should not use more than 138 tons of coal a win¬ 
ter (Appellants’ App. 28, 29). During the heating season 
of 1939-1940,171 tons of coal were used; during the winter 
of 1940-1941,167 tons of coal were used. That the average 
mean temperature in Washington during the winter of 1939- 
1940 was 43.3° F; and during the winter of 1940-1941 was 
45.2° F. 

The record shows after the induction blower was in¬ 
stalled, the hot-water heater did not and would not function 
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properly. That the hot-water boiler and the Spencer boiler 
were connected into the same flue or chimney (Appellees’ 
App. 12-14). That when the blower w’as on it could cause 
the draft to be shut off on the hot-water boiler. The hot- 
■water boiler fire would go down and it would smoke and the 
fire would go out, necessitating the janitor to go down, shut 
off the induction blower, thereby giving some natural draft 
to the hot-water boiler, and try to revive the fire in the hot- 
water boiler. Smoke and gas would go through the hotel 
and Little Theater. Thus, with the induction blower off on a 
cold day the fire vrould go out in the big boiler when the 
fireman would be trying to get the fire up in order to have 
hot water, and the tenants complained about not having hot 
water (Appellees’ App. 4-5-12). 

There was abundant testimony for the Trial Court mak¬ 
ing as its basis in Finding of Fact No. 10, that the boiler 
has not and cannot function properly because of the instal¬ 
lation of this boiler in a chimney or flue that is too small and 
was justified in finding that the plaintiff was not entitled to 
recovery of the unpaid balance of the purchase price. 


IV. 

TRIAL COURT PROPERLY FOUND THAT PLAINTIFF 
WAS NOT ENTITLED TO RECOVER THE BAL¬ 
ANCE DUE ON THE PURCHASE PRICE. 

The Appellant contends in his fourth point, that if there 
was a warranty Appellees sustained no damage. Appel¬ 
lant’s fourth point is the same in principle and argument 
as his third point. Appellant bottoms his argument on the 
fourth point in his brief that the Court did not use a proper 
measure of damages, and that the Trial Court should have 
made a specific finding of the difference in the value of the 
goods at the time of delivery to the buyer and the value they 
would have had if they had answered to the warranty. 

The contract called not only for a Spencer boiler, but for 
the installation of this boiler (Appellants’ App. 23, 24, 25). 
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This called for the installation in a workman-like and skill¬ 
ful manner. It necessarily follows, that the defendant could 
interpose a defense in a suit on the purchase price that the 
boiler was not installed in a skillful and workman-like man¬ 
ner, and that Griffith-Consumers were negligent and care¬ 
less in the installation of this boiler and, therefore, the bal¬ 
ance of the purchase price was not due. 

In the case of J. B. Colt Co. v. Hiland, 134 S. E. 142; 35 
Ga. App. 550, the Court in its opinion said: 

“If the installation was done so improperly and de¬ 
fectively as to destroy the value of the apparatus and 
render it worthless as could have been inferred from 
the evidence, the vendee was entitled to prove and plead 
these facts in defense of the purchase price”. 

The District Court in Finding of Fact No. 10 stated as 
follows: 

“That the purchase price of said boiler was $2833.00. 
That the Trustees paid the sum of $1350.00 leaving an 
unpaid balance of $1483.00. That this boiler has not 
and cannot function properly because of the installa¬ 
tion of this boiler in a chimney or flue that is too small. 
The Court, therefore, denies plaintiff’s claim for the 
sum of $1482.00 balance due on the purchase price”. 

Therefore, the Trial Court found in its opinion, because of 
the improper installation that this boiler was only worth 
the sum of $1350.00, and sustained the defendants’ defense 
on the record that it was improperly installed. 

The Uniform Sales Law as written into our Code, Title 
28, Sec. 1507, provides as follows: 

“(1) Where there is a breach of warranty by the 
seller, the buyer may, at his election— 

(a) Accept or keep the goods and set up against the 
seller the breach of warranty by way of recoupment in 
diminution or extinction of the price”. 

This Section specifically provides that a defense of a breach 
of warranty can be interposed as a defense to an action on 
the purchase price. In Minneapolis Steel Co. v. Casey Land 
Agency , 51 N. D. 832; 201 N. W. 172, the Court in constru- 
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ing the above section of the Uniform Sales Act held that the 
buyer could interpose a defense of breach of implied war¬ 
ranty in a defense to an actian brought on the purchase 
price in extinction or diminution of the purchase price— 
even though the buyer kept the goods and the Court there 
held that a general finding denying recovery of the balance 
due on the article was a sufficient finding of fact in support 
of the defense. 

Even before the Uniform Sales Law, it has been held that 
in an action on the purchase price that the buyer in recoup¬ 
ing for damages sustained is not confined to showing the 
difference between the price agreed to be paid and the ac¬ 
tual value of the goods furnished, but may show any dam¬ 
ages sustained by reason of false representation, breach of 
warranty, defective quality or failure of consideration. 

Bowdler v. Billings Co., 47 App. D. C. 164; 

Withers v. Green, Administrator, 50 U. S. 109, 13 L. 
Ed. 211; 

Dushane v. Benedict, 120 U. S. 630, 637, 30 L. Ed. 810, 
811. 

The failure of the Griffith-Consumers to install the boiler in 
a skillful and workmanlike manner was a breach of their 
contract and by denying them recovery the Court neces¬ 
sarily found, that they were not entitled to any rocovery, 
because they were liable for the breach of their contract in 
negligently installing a boiler and the measure of damages 
for this breach were such damages that naturally and prox- 
imately arose, and as such was contemplated by the parties 
when the contract was entered into. This the Court found 
by denying plaintiff any recovery on the balance of the pur¬ 
chase price. 

Respectfully submitted, 

Maktin F. O’Donohue, 
Thomas X. Dunn, 

Attorneys for Appellee, 
Tower Building, 
Washington, D. C. 
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APPENDIX 

Mr. O’Donoghue: Yes, I grant you that with this 
one exception, we have not admitted that that $1,483 
was due, but by reason of recoupment we claim we owe them 
nothing, and have a counterclaim to the extent of some 
$ 2 , 000 . 

The Court: I take it you are going to put in an affirma¬ 
tive case? 

Mr. O’Donoghue: And we have a counter defense. 

Louise Noonan Miller. 

Direct Examination 

4 Q. Your full name is Louise Noonan Miller? A. 
Yes, sir. 

Q. And you are trustee under your father’s will of the 
late John J. Noonan, and have acted as such trustee, you 
having been qualified by an order of this Court? A. I have. 

• *#**#*•#• 

5 Q. The Gilbert System Hotel were in possession of 
these premises on September 16,1938, were they not? 

A. They were. 

Q. Who was the salesman who acted for Griffith Consum¬ 
ers Company in the consummation of this contract? A. Mr. 
Lutz. 

6 Q. In your conversation with Mr. Lutz did you tell 
Mr. Lutz that it was necessary that a new heating 

system be installed in this plant? A. Yes, I explained to 
him that in the lease I agreed to put a new heating system 
in the plant. 

• **••••••• 

7 Q. Now, did you read to Mr. Lutz the conditions 
of the Lease? A. Yes sir, it was on my desk. 
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10 Q. Mrs. Miller, I hand you this circular, and I ask 
you if you can identify that (handing paper to wit¬ 
ness) ? A. Yes sir, I can identify it as one given me by Mr. 
Lutz explaining the great advantages of the system. I think 
I sent you that, did I not? 

• **•*•••*• 

11 Q. What did Mr. Lutz tell you about this partic¬ 
ular type of expensive boiler? WTiat, if anything, 

did he say about it ? A. I was told one thing so frequently 
that I will never forget it. He told me—Mr. Lutz had been 
in Baltimore and said— 

• •**•••••• 

12 The Witness: The principal thing that interested 
me, in view of the lease I signed, was that one 

wouldn’t need an engineer, a special fireman, a special em¬ 
ployee to take care of this furnace; that the hoppers would 
have to be filled once every twenty-four hours, perhaps only 
a little more coal in very cold weather than might be needed 
in other months. 

I remember him saying that one didn’t shake the furnace, 
one only trembled the grates, because the coal burned to 
such a fine ash it needed but little shaking; that was one 
point; that it vras very economical, that it was only neces¬ 
sary in the coldest weather to fill the hoppers once in 
twenty-four hours, and, of course, in mild weather one put 
in the coal and filled the hopper, but very little coal burned; 
that there would be no clinkers— 

• •**•#•••• 

13 A. I was disturbed because the lease called for an 
automatic stoker. I knew nothing about the furnace 

or boilers, nothing, but I was buying the best I could, and 
this called for an automatic stoker, which I understood the 
Spencer boiler did not qualify. 

• ••••••••• 
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14-15 Q. How often did Mr. Lutz say the tenant would have 
to go to this furnace? A. Once a day, and in very 
cold weather not more than twice. 

Q. What improvements, or advantages, did he say this 
had over the Iron Fireman? A. Mr. Lutz attempted to ex¬ 
plain to Mr. Hayes that there was no electrical apparatus, 
that if he lost current in the hotel the fires would not go out. 
They were all technicalities between the two men. The 
thing I was interested in was that it be incorporated that j 
it would be automatic, and would not need a separate at¬ 
tendant. 1 

*•#•*****# 

15 Q. Before the installation of this boiler, I direct 
your attention to a conversation that was held in 
the Little Theater between you and Mr. Tolkins and Mr. 
Kugle, the smoke inspector for the District; did such a con¬ 
versation occur? A. The conversation occurred. 
*##*•*••*# 

15 Q. Tell the Court what you told Mr. Lutz as to the 
conversation with Mr. Kugle. 

Mr. Brez: Pardon me. Was this prior to the signing of 
the contract? 

The Witness: Very definitely. 

16 A. The Witness: I told him that Mr. Kugle had 
been down, and how nice he had been to go over the 

property, and he told me he thought he had bad news for 
me; that the Spencer boiler, because it burned hard coal, 
would eliminate the smoke problem, but he thought we were 
going to have trouble because the chimney was too small, 
not large enough, 'which naturally frightened me. I ex¬ 
plained that to Mr. Lutz next day in great detail, and he 
went to the District Building and he came back and told me 
he had run into a little difficulty, but it would be all right, 
and I told him I wouldn’t sign the contract, and Mr. Lutz 
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told me that he had sent for an expert to come down from 
the factory. 

17 A. I was going to say I saw Mr. Lutz in Baltimore 
a few weeks ago, and he told me that at the time he 
went to the District Building, after I had sent for him, and 
after my first conversation with the smoke inspector, that 
they had told him that the chimney was not adequate, and 
that they then sent for the engineer to come down, and that 
it was due to a letter which Mr. Lutz was not positive 
whether the original had been sent to the Griffith Consumers 
and the copy to the District Building, or the original had 
been sent to the District Building and the copy to Griffith 
Consumers; that was from the factory stating that the 
chimney of the building was all right for this particular in¬ 
stallation. 

*•#•*****• 

21 Q. Was your Little Theater heated properly dur¬ 
ing the winter of 1938-39 ? A. Definitely no. 

Q. Was it ever cold? A. So very cold that the patrons 
in the Little Theater sat with their collars turned up. We 
suffered severely. 

Q. Will you state whether or not any patrons ever left the 
theater because of that condition? A. Very definitely. 

Q. And what was the condition of your own personal 
knowledge, as to the hotel up above? A. Oh, Chaotic, cold. 

Q. Did you, as lessor, also receive any complaints from 
Peoples’ Drug Store, who were a tenant in this structure 
also? A. Yes. They were not my tenants. I received com¬ 
plaints from the bank, National Trust Company. 

• •#••••••• 

23 Q. Mrs. Miller, have you had any complaints, or 
not, from the tenants relative to the excessive use of 
coal? A. I have. 

Q. Has that been continuous since the installation of this 
boiler? A. It has been continuous. 
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Q. Do you know whether or not Griffith Consumers Com¬ 
pany has done anything about this excessive use of coal 
with the tenant, the Gilbert Hotel? A. I understand they 
made an adjustment for one year. 

Q. What year did they make that adjustment on? A. The 
year of installation. 

Q. ’38-39 ? A. Yes. 

Q. Have you still received complaints from the Gilbert 
Hotel through ’39-’40 and ’40-’41? A. Constant complaints 
and threats of suit. 

• •#*•#**** 

24 Q. Will you state for the record whether or not 
your Little Theater experiences any difficulties from 
the operation of this boiler? A. No, it is the odor. 

Mr. Brez: What? 

The Witness: The odor of the gases, but the heat, I think, 
last winter was much better in the theater, but they had to 
install some sort of apparatus, you should question my part¬ 
ner just what it is, to take care of the odor in the furnace. 
It is quite effective and takes care of the odor. 

• •#•*•••*• 

H. Kenneth Kugle. 

Direct Examination 

27-28 Q. Will you detail to the Court the regulations and 
the procedure attendant upon an installation of a 
boiler in that type of building? A. That building, of course, 
is no different than any other commercial building with 
which we deal. 

The usual procedure is to submit an application on forms 
provided by our office, which call for certain pertinent in¬ 
formation, the size of the boiler, the make and size of the 
boiler to be installed, the amount of radiation in the build¬ 
ing, the size and length of the breach, or smoke pipe. 

Q. Is that also called the flue? A. Well, sometimes er¬ 
roneously called the flue; and the size and height of the 
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chimney, and ordinarily a sketch of the proposed layout is 
also submitted. 

Q. In other words, before the boiler can be installed 
there must be certain conditions met before the permit will 
be given? A. Yes, sir. 

Q. Were the conditions met in conformity with your reg¬ 
ulations for 608-610 Ninth Street, Northwest, for the issu¬ 
ance of a permit as to the size of the breach, or chimney, or 
flue? A. Not literally in accordance with the regulations. 

Q. For this particular type of boiler, for this size, and 
the feet of radiation in the building, what did your regula¬ 
tions call for as to the size of the chimney, or flue? A. Let 
me check this a moment. Our regulations for—that would 
apply for a new installation, would be 26 by 26 by 65 feet in 
height. 

Q. 26 by 26; now that means a 26 square inch flue with a 
stack 65 feet high? A. Yes, sir. 

Q. For this type of boiler? A. Yes. 

Q. And what was the square inch capacity of this flue in 
these premises? A. It actually measured 16 by 16. 

Q. So there was a deficiency in square inch capacity of 
the inside flue in these premises? A. Yes, sir. 

Q. Did you discuss that with Mrs. Miller, and tell her of 
that deficiency? A. I think I did. 

• •*••••••• 

29 Q. Did you tell Mrs. Miller on that particular occa¬ 
sion that you did not think, in your opinion, that this 
boiler would work with that flue? A. I can’t say that I can 
recall any conversation exactly like that, I don’t recall. To 
get the record straight, the entire conversation that I had 
with Mrs. Miller, I can only give you what I recall as the gist 
of it, which was that the stack was small, and that it was 
questionable as to whether any boiler would function prop¬ 
erly. 

• ••••••••• 

Q. It was also too small for this particular type, 
wasn’t it? A. Yes, sir. 


30 
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Q. It was too small for any type for the number of feet 
of radiation in that building? A. That is right. 

Q. And in your regulations you wanted a 26 by 26 inch 
square flue according to your regulations to efficiently heat 
the building ? A. Yes. 

Q. Is that correct? A. Yes. 

Q. And in order to be efficiently operated? A. Yes. 

• *****••♦• 

31 Q. After your conversation with Mrs. Miller did 
you thereafter have any conversation with Mr. Lutz 

of the Griffith Consumers Company? A. Yes, sir. 

Q. Did you issue a license on the application in the face 
of your regulations of 26 by 26? A. Yes. 

Q. Were there any further documents filed with your bu¬ 
reau? A. Yes. 

Q. What was that document? A. Mr. Lutz filed with me 
a copy of a letter from Spencer Heater Company, which 
stated that they felt that this stack would take care of that 
size boiler that was installed. 

32 Q. And what was that conversation? A. Well, the 
conversation was largely on the basis of this letter, 

or copy of a letter from the Spencer Heater Division, signed 
by Mr. Anderson, their chief engineer, which I *felt took the 
responsibility that this boiler would function properly on 
the stack that they had there. 

Does that answer your question? 

Q. In other words, before you would issue, or authorize 
the issuance of a permit, you wanted further suggestion 
from their engineering department that they would feel that 
this particular boiler would heat the building even though 

the flue was below regulations ? A. That is right, yes. 

• ••••••••• 

37 The Court: Let me ask this witness this question: 

Is it true that no matter what heater was installed 
in the premises, in order to heat the maximum radiation de¬ 
sired that it would be necessary to change the chimney or 
stack? 
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The Witness: Yes, sir. 

Q. What did the Spencer Boiler Company catalogue call 
for as to the size of stack in that type of boiler? A. 20 by 
20 by 65 foot. 

3S Q. The only change made in it from date of instal- 
39 lation was this induction blower; is that correct? A. 

That is correct. 

39 Q. Ordinarily a Spencer boiler is not supposed to 
have any forced draft or induction blower as auxil¬ 
iary equipment, is it? A. Ordinarily they do not need it. 

Abraham Milton Tolkins. 

Direct Examination 

44 Q. Directing your attention to a conversation that 

45 was held in the Little Theater between Mr. Kugle, the 
smoke inspector from the District Building, and Mrs. 

Miller and yourself, what, if anything, did Mr. Kugle state 
to Mrs. Miller regarding the stack, or flue? A. Mr. Kugle 
told Mrs. Miller that the flue was in bad shape, and that re¬ 
gardless of what kind of boiler she put in there it would 
want some servicing in order to put it in proper condition. 
I recall that part of it distinctly. 

Q. Do you recall he said you would have to enlarge the 
stack before it would work properly? A. I do recall it was 
talked of enlarging the stack. I recall in this fashion be¬ 
cause, as I understood, enlarging the stack referred to that 
portion of it that was above the roof, and I said that would 
not be such an expensive thing, and he said, “I am not talk¬ 
ing about enlarging it from the roof up, but from the cellar 
all the way up,” and I said, “My God, that means tearing 
out walls in the building proper, and might interfere with 
the wall space, and might kill the use of certain rooms”. 

By Mr. Brez: 

Q. Who said all this, Kugle or Lutz? A. Kugle said the 
stack was inadequate and I, thinking out loud, contemplated 
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the amount of work that might be required to comply with 
it. 

***•#••##• 

49 Q. Mr. Lutz did what? A. Mr. Lutz all but slept 

50 there for weeks on end. 

Q. Doing what ? A. Trying to make the boiler work. 
At one time Mr. Lutz and Mr. Vicchiarelli—Mr. Vicchiarelli 
is representative of the manufacturers of the boiler—and it 
vras supposed to be something of a love feast because Mr. 
Lutz at that time had not been in the place for perhaps a 
week, and I told him we were not at all satisfied, and Mrs. 
Miller wasn’t satisfied, and Mrs. Miller told him she wasn’t 
satisfied, and he said, “What is w’rong?” She said, “We 
can’t get up steam,” and Vicchiarelli said, “You don’t know 
how to handle it; you have got cheap help down there,” and 
I said, “So we can get this thing settled once and for all, I 
am going to call the manager and have him pull the fire and 
let it go out completely tonight, and tomorrow morning I 
will meet you and Mr. Lutz and you show us how this should 
be run, for Lutz hasn’t been able to do it, and if you haven’t 
been able to do it, you pull it and start from scratch.” 

Q. Had Vicchiarelli been here before. A. Yes, he was 
here on installation. 

Q. All right, go ahead. A. And so we met in the cellar I 
think at something like six-thirty in the morning, and I am 
certain that no less than six hours elapsed, and at twelve- 
thirty we didn’t have any steam. 

• •**#•••#• 

50 Q. In the cellar of the building? A. Yes, and after 
all those hours we still didn’t have any steam, and 

Mr. Vicchiarelli, having worked at it all that time, had no 
hesitancy about admitting that something was wrong, and 
that something had to be done. 
#*###*••#• 

51 Q. (interposing) I am talking about the stack. A. 
The stack was to be taken care of, and that was em- 
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phasized by this fact: Mrs. Miller and I both admitted to 
Mr. Lutz that we were not heating engineers, we didn’t 
know anything about heating a building, and w y e were per¬ 
haps dealing with the biggest concern in the city of Wash¬ 
ington and were not interested in fancy figures, and how 
things were arrived at, but what we were interested in was 
heat in the Little Theater, in the hotel and in the Peoples 
Drug Store, and we were buying service more than any¬ 
thing else. 

• •*•*•••*• 

Q. As a result of Vicchiarelli coming down to see how the 
boiler was operating, what did Mrs. Miller say? A. She told 
them she was absolutely dissatisfied; that she didn’t want 
any quarrel with Griffith Consumers Company, and that the 
information that had been passed on to her by Griffith-Con- 
sumers Company had no doubt come from the manufacturer, 
and that she had no quarrel with Griffith-Consumers Com¬ 
pany, but they had a quarrel with the manufacturer. 

Q. What did she say when they had returned? A. She 
wanted them to take it out. 

• •*•*•••*• 

53 Q. How often does that coal gas come into your 

Little Theater? A. It was a constant matter until 
about, I should say, six weeks or two months ago, when we 
bought some equipment that would kill the odor—Homo¬ 
zone. 

By Mr. Stein: 

Q. Do you remember when that started? A. It has been 
constant, and we didn’t know what the source of it might be, 
and we used odor flakes, and other things, to try to kill the 
odor, and we did install a device called Homozone six weeks 
ago which did kill the odor, because I didn’t know what the 
source of it was. 

«••••••••• 
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Redirect Examination 

55 Q. Mr. Tolkins, at the time that it was agreed to 

56 permit Griffith Consumers Company to install this in¬ 
duction blower as a condition to the installation of 

that blower did you and Mrs. Miller put in a condition 
against Griffith Consumers as to the further operation of 
that boiler? A. That it would consume a maximum of five- 
eighths—well now, we didn’t put the condition; we had pre¬ 
viously had the impression that that boiler would not burn 
fifty tons of coal a year, not an impression but actual state¬ 
ments from Mr. Lutz, and when this issue came up the Grif¬ 
fith Consumers Company told us that the best figures avail¬ 
able by impartial people as to the proper consumption, or 
reasonable consumption of coal by that boiler would be five- 
eighths of a ton of coal per day during the heating season, 
and Mrs. Miller then agreed to that stipulation. 

Q. Thereafter Griffith Consumers Company, did they not, 
gave such a statement? A. Mrs. Miller would not permit 
the installation of the blower without a written statement 
to that effect. 

• ***#***#• 

Thomas Marvin Wright. 

Direct Examination 

66 Q. Was this blower on when you got there to the 
hotel? A. Yes. 

Q. Now, during the time you were there during the ensu¬ 
ing heating season, throughout the fall of 1939 to February, 
1940, did that furnace heat your hotel properly? A. No sir, 
it did not. 

Q. What portions of the building were not heated prop¬ 
erly, if any? 

#•*•***•*• 

The Witness: Yes, sir. We had complaints from the en¬ 
tire building, but on the east side of the building we had the 
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fewest complaints. It heated better than on the west side 
of the building, that is where we had the greatest number 
of complaints; and on the east side of the building on the 
fourth floor especially, the second and third floor of the east 
part of the building we never did have a great deal of com¬ 
plaints, although we had several. 

66 Q. Now, detail to the Court how the hot-water sys- 

67 tem in that building is heated. A. We have a furnace 
for furnishing the heat, and a hot-water heater for 

furnishing hot water, and the flue from the furnace and the 
hot-water heater both goes into the same chimney, of course. 
Just what trouble they had before they put the blower in I 
don’t know, of course, but after that we had to use the 
blower all the time in cold weather to make the fire burn, and 
when the blower was on the hot-water heater wouldn’t work 
because it took away the draft. In order to have hot water 
we had to shut off the blower to heat the water, which would 
let the furnace die down. 

Q. In other words, when the blower was one, the fire in 
the hot-water heater would go down ? A. Yes, go down, and 
it seemed like the fumes from the coal would escape into the 
basement and a certain percent of it would come upstairs. 
I don’t know absolutely that that was it, but in my opinion, 
that was it. 

Q. While this blower was on, while it was running, the 
fire in the hot-water heater would go down and it would be 
smouldering? A. Yes, sir. 

Q. Would, or wouldn’t, smoke come out of the hot-water 
boiler? A. At times it did, but not all the time, but at times 
it did. 

68 Q. And that was due to both the hot-water furnace 
and the large boiler going into the same flue? A. Yes, 

sir, because that would get no suction, because in the sum¬ 
mer time we got plenty of hot water. 
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Q. By reason of the induction blower being put into this 
same flue, it would cause the draft to go down and choke off 
the other natural draft into the other small furnace? A. 
That is right. 

• ••#**•*#* 

Philip I. Hayes. 

Direct Examination 

74 Q. Now, will you detail to the Court what Mr. Lutz 

75 said on that particular day as to the efficiency of this 
Spencer boiler? A. Yes, sir. At that time we wanted 

a soft-coal boiler and stoker, and Mr. Lutz was there to show 
me the advantages of his hard-coal Spencer boiler over a 
soft-coal boiler and stoker. He stated that this boiler would 
be semi-automatic due to the fact that it had marked fea¬ 
tures, or advantages, and that there would be no mechanical 
or electrical devices used, as there would be in a stoker, and 
he took up the advantages of these to show how a Spencer 
boiler would be cheaper than to use a stoker and soft-coal 
boiler. 

Among other things, he said it would be practically semi¬ 
automatic, you wouldn’t have to stoker it, that if you filled 
up the hoppers say once a day that would be all that would 
be required, and the hard coal would burn to a fine ash, and 
by shaking the grates a little bit it would just come out. 
There wouldn’t be any large clinkers, and so forth. And all 
the way through it was to be a much more economical job 
than by using a stoker, so-called. 

Q. Were there any other statements made concerning the 
amount of attention, measured by time, that the fireman 
would have to attend to that? A. Yes, Mr. Lutz was trying 
to show me it was due to the fact that this make of hard-coal 
boiler, which would be practically automatic, would not re¬ 
quire such attention from the fireman. 

• ••*••••*• 
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77 Q. The Spencer boiler people? A. Yes, and Mr. 

Lutz was there and they were having a conference 
as to how to correct the situation. 

They proposed to me that they put in an induction blower 
; in the flue, and asked me my opinion about it, or if it would 
be acceptable, and I told them most emphatically no. They 
asked me ^hy, and I told them at that time we had found 
i out we were burning a great deal more coal than we should, 
I and an induction blower would burn the coal faster, and we 
would burn more coal than we did at the present time. 

• •••**•••• 

77 Q. What, if anything, did you find relative to this 

78 boiler’s heating the building on the Sunday just past ? 

Tell the Court your experience with that. A. I got 

into the hotel about, as near as I can remember, about five 
o’clock, and the bellboy came up and said they couldn’t get 
the heater working. It was cold down there, and our rooms 
were cold, anl I went down there about five o’clock and 
stayed off and on until one with the present engineer and 
fireman and raked out a great amount of clinkers that had 
clinkered in the bottom of the grates. In order to get them 
out we had to take some good coal out with them. We 
stayed—I didn’t stay right on through, but most of the 
time—from five o’clock until past twelve or one o’clock that 
night, and finally got it going a little better, and then I gave 
him instructions for the night to keep fires up and see if he 
could raise any pressure, but by morning he hadn’t raised 
any pressure. 

• *••**•••• 

78 Q. One further question: Detail to the Court, Mr. 

Hayes, how this blower is connected on to the same 
flue with the hot-water and the large boiler. A. Oh, yes. 

Q. And what occurs. A. The blower connection is made 
on the same flue with the hot-water boiler, which is another 
installation, and when this blower is in operation, which, of 
course, it is all the time now because even with the blower 
in operation we don’t get up steam, and that takes away 
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the advantages of a regular flue for the hot-water boiler. 
In other words, every time the blower is on it has got to be 
shut off to give the hot-water boiler a chance to pick up and 
get hot water. In other words, it cuts off the draft from 
the hot-water boiler, and causes it to blow back and smoke 
when fresh coal is put on, and that has to be shut off every 
time we want to get hot water. 

• •••*#•••• 

Hubert Gilbert. 

Direct Examination 

86 Mr. O’Donoghue: You agree, then, from Septem¬ 
ber 15, 1939 to April 15, 1940, 170 tons were used? 

Mr. Brez: Yes. 

*•#*##*#*• 

87 Mr. 0 ’Donoghue: It is agreed that the figure will 
go in as 167 tons from September 15, 1940 to April 

15, 1941? 

Mr. Brez: Subject to our check. 

• •••#*••*• 

87 Q. Mr. Gilbert, was there an adjustment made by 
Griffith Consumers Company on the amount of coal 
that you used during the first heating season from 1938 to 
1939? A. Yes, sir. 

Q. And what was the basis of that adjustment? A. On 
all we burned in excess of five-eighths of a ton per day 
over the entire heating season. 

• • * * # • * * . * • 

87 Q. Did you at any time refuse to pay your rent to 
the Noonan estate? A. I did. 

Q. Why did you? A. Because I wanted protection. 

• •••««•••• 
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Charles Lutz. 

Direct Examination 

92 Q. In your negotiations with Mrs. Miller and Mrs. 

Noonan did you compute the type of furnace that 
should be installed in those premises? A. I didn’t quite 
understand that. 

Q. Did you determine the amount of radiation, heating 
lines, and the other factors in those premises? A. That is 
correct. 

Q. And on the basis of the figures you computed did you 
recommend the purchase of a Spencer boiler? A. That is 
correct. 

Q. And the contract was consummated? A. That is cor¬ 
rect. 


95 Q. And after the furnace was installed, were there 
certain difficulties found in obtaining proper heat in 
the building? A. That is correct, yes, sir. 

Q. What, if anything, did you do? A. Well, as I remem¬ 
ber it, I did about everything under the sun to give them 
proper heat, and we finally decided that there was insuffi¬ 
cient draft to carry a high enough fire to give them ade¬ 
quate heat. 

Q. And what caused that insufficient draft? A. The chim¬ 
ney condition. 

Q. The size of the chimney or the condition of the chim¬ 
ney? A. Both. 

Q. What, if anything, was wrong with the condition of 
the chimney? A. What is that? 

Q. What, if anything, was wrong with the condition of the 
chimney? A. Well, as we finally checked back, it finally 
turned out it was leaking right from the base to the top. 

• •••#*•••• 

98 Q. Will you explain to the Court generally the type 
of buildings that were to be heated by this unit? A. 
There was a hotel, a theater, a drug store I believe. 
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Cross Examination 

99 Q. Did you state to Mrs. Miller and Mr. Tolkins 
that this boiler would only neede attention by a fire¬ 
man, or employee, but once a day? A. That is correct, yes, 
sir. 

100 Q. Isn’t it an argument made by the salesmen of 

101 Spencer boilers that the Spencer boiler has such a 
natural combustion chamber inside of it that you do 

not need any forced draft of induction blower to make it 
work? A. That would be true assuming that the chimney 
was adequate to carry that furnace. 

Q. Did you tell Mrs. Miller that you would need a forced 
draft or blower on this systeme when put in? A. No, sir. 

Q. Didn’t you make a great argument that one of the 
great points of this Spencer boiler was that it did not need 
this blower, and would operate efficiently without one? A. 
That’s right. 

• •••••••** 

102 Q. Do you remember that a Mrs. Miller told you 

103 she had been told by Mr. Kugle, the smoke inspector 
of the District, that the flue was only 16 by 16, and 

that this boiler, or any other boiler, with that flue would not 
heat that building? A. That is true. 

Q. The District regulations called for 26 by 26? A. I don’t 
remember. 

Q. But you still put that in with that smaller flue? A. 
And other things were taken into consideration. 

Q. What other things? A. Putting on an additional 
height to raise it up to 82 feet. 

Q. Did you feel that the raising of the stock would heat 
the building properly? A. We thought so. 

Q. But it wouldn’t do it? A. A lot of it was not due to the 
height of the chimney, but due to the deficiency of the chim¬ 
ney from the base up. 

Q. One of your statements to Mr. Stein as to the reason 
that it wouldn’t work was because of a leaking condition 
in the chimney itself ? A. That is correct. 
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Q. Couldn’t you have found out whether it was leaking, 
or not? Couldn’t you have used an anemometer and found 
out? A. We could have done it. 

Q. Did you do it? A. No. 

• •«••••••• 

103 Q. Well, now what about this addition of that in¬ 
duction blower making for cheaper burning of coal? 
If I take a cigarette and have it in my hands and blow on 
it, or cause air to get on it, it burns more quickly, doesn’t 
it? A. That is true. 

Q. And if I put an induction blower or forced draft on a 
furnace and make an artificial wind go through it, it con¬ 
sumes more coal, doesn’t it? A. Not necessarily, no. 

Q. Why do the Spencer people in their circular make such 
a play that forced draft makes greater consumption of coal? 
Why didn’t you go out and advertise that you will put in¬ 
duction blowers on all your furnaces, inasmuch as it makes 
such a quick draft? * * * A. (No answer). 
#•**••**** 

Recross Examination 

106 Q. Don’t you get greater bumage with the blower 
on? A. While it is on. 

Q. And if a blower had to stay on most of the time you 
would get excessive consumption over normal, wouldn’t 
you? A. But the blower wouldn’t stay on— 

Q. (interposing) Well, leave it this way: When the 
blower is on you are getting greater consumption of coal 
due to the higher draft, aren’t you? A. If a blower, or any¬ 
thing else, is on you get a quicker fire. 

Q. And you get greater consumption? A. Yes. 

*••*••••*# 



19 




Howard Stephens. 

109 Direct Examination 

Q. Did you receive any complaints from Mr: Wright, who 
was then the manager of the hotel? A. Yes, sir. 

Q. How frequently, or how many complaints did you re¬ 
ceive from Mr. Wright? A. Concerning the hotel, I am not 
exactly positive of any complaints except radiator com¬ 
plaints in the rooms where there was no heat; the com¬ 
plaints were of the theater. 

• •*••••*•• 

Cross Examination 

116 Q. And you also answered Mr. Stein’s question 

117 that you would go down three times a day to look at 
it, didn’t you? A. Yes. 

Q. You had a great deal of trouble with that hot-water 
heater, didn’t you? A. Yes; either I or the bellboy attended 
to it. 

Q. When you had this induction blower working the hot- 
water heater would drop down, wouldn’t it? A. Yes. 

Q. There would be complaints from the tenants that there 
wasn’t any hot water? A. Yes. 

Q. And you would have to go down and shut off the 
blower to get the hot water going? A. We had to cut it off. 
Q. Because the hot water was down? A. Yes. 

Q. That is why you shut it off? A. Yes. 

Q. You would have to start that fire up to get it going to 
heat the hot water, wouldn’t you? A. Yes. 

Q. A number of times you found smoke coming up the 
elevator shaft, didn’t you, that was coming out of this hot- 
water heater? A. Yes. 

Q. You told me the other day in my office that at least 
eight times you found that, didn’t you. A. Yes, sir, I have. 

Q. Because the draft was cutting off the hot-water heater, 
you would have to go down every day during the extreme 
cold weather, while the induction boiler was on, and shut it 


off in order to get hot water in the hot-water heater, didn’t 
you? A. Yes sir. 

*•##**•*•• 

Michael Vicchiaxelli. 

Direct Examination 

153 Q. Did you make any recommendation at that time 
in connection with the boiler? A. Yes, I did. 

Q. What were those recommendations? A. Sealing the 
chimney, and going through the proper method of instruc¬ 
tion the fireman on the job at that particular time how to 
handle the boiler. 

********** 

156 Q. If the chimney were normal on this job, the use 
of the induction fan would not increase consumption 
above the use that a normal chimney would; is that correct? 
A. Correct. 

*•#*•••*•• 

161 Q. Now, let’s take the draft condition. What was 
wrong about the draft condition? A. The chimney was 
very porous, and had a lot of leakage in the chimney, and 
also where the breach into the chimney restricted the op¬ 
eration. 

***••••*•• 

161 Q. Was there anything else that you found defi¬ 
cient with respect to that draft? A. The water heater 
going into the same chimney. 

*****••*•• 

161 Q. # * # “What do you mean by the “breach” into 
the chimney? 

********** 

162 Q. What was wrong with that? A. The way it en¬ 
tered the chimney, restricting the passing into the 

chimney. 
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162 Would the size of the flue have anything to do with 
the draft condition? A. Yes. 

• •*••••#•• 

162 Q. W’hat do the Spencer Boiler Company specifi¬ 
cations call for as to a flue for that size boiler ? A. I 

don’t know off-hand. 

Q. Wlhat is the size of the flue down there! A. I think 
it is sixteen by sixteen. 

Q. Do you know? A. I couldn’t say off-hand. 

Q. And you don’t know what your own specifications call 
for, for that size of boiler? A. It is twenty by twenty, by 
sixty-five feet high. 

Q. Don’t you think that had something to do with it also? 
A. We leave ourselves leeway to work on. 

• •*•**##•• 

163 Q. Do you in your specifications you sent out to all 

164 of your installers tell them that there is a leeway in 
width? A. No. 

Q. And did you take up this leeway of sixteen by sixteen 
by raising the height? A. If the chimney is tight, yes. 

Q. No, did you raise it up from sixty-five to eighty in 
order to take care of this deficiency in width? A. Person¬ 
ally I did not. 

Q. You had nothing to do with that? A. No. 

Q. Isn’t it possible to find out by tests whether a chimney 
was leaking before installation? A. Correct. 

Q. Isn’t that the proper thing to do? A. If I were instal¬ 
ling the job I would. 


